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Not Covered Today

• Money issues – fees, fee disputes, fee 
sharing, liens, etc.

• Mental capacity of clients
• Lawyer advertising of settlements



Lawyer “For the Deal”?

• A and B want to settle a dispute

• Can Lawyer serve as “scrivener” and simply 
memorialize the terms, without representing 
either party?



Service as Third-Party Neutral –
Rule 4-2.2

(a) A lawyer serves as a third-party neutral when the lawyer assists two or 
more persons who are not clients of the lawyer to reach a resolution of a 
dispute or other matter that has arisen between them. Service as a 
third-party neutral may include service as an arbitrator, a mediator, or in 
such other capacity as will enable the lawyer to assist the parties to 
resolve the matter.

(b) A lawyer serving as a third-party neutral shall inform unrepresented 
parties that the lawyer is not representing them. When the lawyer 
knows or reasonably should know that a party does not understand the 
lawyer's role in the matter, the lawyer shall explain the difference 
between the lawyer's role as a third-party neutral and a lawyer's role as 
one who represents a client.
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Concurrent Conflict – Rule 4-1.7(a)

Except as provided in Rule 4-1.7(b), a lawyer shall not 
represent a client if the representation involves a concurrent 
conflict of interest. A concurrent conflict of interest exists if:

(1) the representation of one client will be directly adverse to 
another client; or

(2) there is a significant risk that the representation of one or 
more clients will be materially limited by the lawyer's 
responsibilities to another client, a former client, or a 
third person or by a personal interest of the lawyer.
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Waiver of Conflict – Rule 4-1.7(b)
Notwithstanding the existence of a concurrent conflict of interest 
under Rule 4-1.7(a), a lawyer may represent a client if:
(1) the lawyer reasonably believes that the lawyer will be able to 

provide competent and diligent representation to each affected 
client;

(2) the representation is not prohibited by law;
(3) the representation does not involve the assertion of a claim by 

one client against another client represented by the lawyer in the 
same litigation or other proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.

6



Possible Consequences

• Agreement may not be enforceable

• Lawyer may be liable to either party for
malpractice/breach of fiduciary duty

• Lawyer may face discipline
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Response to Settlement Offer

• Lawyer represents Client in a matter

• Lawyer receives a settlement offer 
from Opposing Party

• What are Lawyer’s obligations with 
regard to the settlement offer?



Inform Client – Rule 4-1.4
(a) A lawyer shall:

(1) keep the client reasonably informed about the status of the matter;

(2) promptly comply with reasonable requests for information; and

(3) consult with the client about any relevant limitation on the lawyer’s 
conduct when the lawyer knows the client expects assistance not 
permitted by the Rules of Professional Conduct or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary 
to permit the client to make informed decisions regarding the 
representation.



Authority to Settle – Rule 4-1.2(a)

• A lawyer shall abide by a client's decisions concerning 
the objectives of representation, subject to Rule 4-
1.2(c), (f) and (g), and shall consult with the client as to 
the means by which they are to be pursued. 

• A lawyer shall abide by a client's decision whether to 
accept an offer of settlement of a matter. 

• In a criminal case, the lawyer shall abide by the client's 
decision, after consultation with the lawyer, as to a 
plea to be entered, whether to waive jury trial and 
whether the client will testify.



Missouri Informal Opinion 950034

• QUESTION: Attorney and client propose to agree to language in the 
contingent fee contract which states: "Client shall not withhold Client´s 
consent to a reasonable offer of compromise or settle Client´s claims 
unreasonably." Is this permissible under the Rules of Professional 
Conduct?

• ANSWER: Yes. Such a provision in the contract would not authorize the 
attorney to unilaterally determine that a settlement was reasonable and 
to settle the case without the client´s express authority.
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Unauthorized Settlement

• Lawyer represents Client in a matter

• Lawyer accepts a settlement from Opposing 
Party without Client’s authority

• What happens?



Express and Implied Authority
Express authority is usually created by the principal telling his agent 
what to do in express terms. 

Implied authority consists of those powers of the agent implied by or 
inferred from the authority expressly granted; i.e., those powers 
incidental and necessary to carry out the express authority. 

[T]o determine the existence and scope of express and implied 
authority, the focus is primarily on the principal and agent.

Barton v. Snellson, 735 S.W.2d 160 (Mo. App. E.D. 1987)
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Apparent Authority

Apparent authority, however, differs both in concept and focus. 

To determine the existence and scope of apparent authority, the 
focus is on a third person. 

Apparent authority is created by the conduct of the principal 
which causes a third person reasonably to believe that another 
has the authority to act for the principal. 

Barton v. Snellson, 735 S.W.2d 160 (Mo. App. E.D. 1987)
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Authority to Settle
• “Where it is shown that a party’s attorney of record ‘represented . . 

. he had such authority [from the client] and . . . did reach an 
agreement with [the other party's] counsel to settle . . . .’ then ‘it 
was incumbent upon [the party] to prove to the trial court that [his] 
attorney lacked authority to settle the case, since his act of settling 
... is presumed prima facie to be authorized.’”

• “The difference between an attorney expressly stating he has 
authority to settle a claim and his negotiating as if he did, without 
saying so, is miniscule at best.”

Barton v. Snellson, 735 S.W.2d 160, 163 (Mo. Ct. App. 1987)
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Possible Consequences

• Settlement likely enforceable

• Lawyer may be liable for malpractice

• Lawyer may also face discipline
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Missouri Informal Opinion 990148
• QUESTION: Attorney represented a client in litigation. A settlement was 

reached. Subsequently, Attorney´s client filed a motion to set aside, based 
on fraudulent acts by the other party relating to the settlement. Opposing 
counsel has indicated that Attorney will be called as a witness. Attorney is 
a necessary witness. May Attorney take depositions in the case?

• ANSWER: Under Rule 4-3.7, Attorney is prohibited from acting as an 
"advocate at trial´, since Attorney is a necessary witness. "At trial" does 
not include depositions. However, Rule 4-1.7(b) prohibits Attorney from 
acting in a representative capacity at any deposition or other pretrial 
matter in which Attorney´s own testimony or credibility is involved. 
Another attorney in Attorney´s firm may act as an advocate at trial, 
although Attorney will be a witness.
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Aggregate Settlement

• Lawyer represents multiple Claimants in 
matter

• Opposing Party offers to settle with all 
Lawyer’s Claimants for X

• What are Lawyer’s obligations to Claimants?



Aggregate Settlements – Rule 4-1.8(g)

• A lawyer who represents two or more clients shall not 
participate in making an aggregate settlement of the claims of 
or against the clients, or in a criminal case an aggregated 
agreement as to guilty or nolo contendere pleas, unless each 
client gives informed consent, in a writing signed by the client. 

• The lawyer's disclosure shall include the existence and nature 
of all the claims or pleas involved and of the participation of 
each person in the settlement.
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Missouri Informal Opinion 980139
QUESTION: Attorney represents several individuals in a pending probate 
matter. The personal representative has offered an aggregate settlement to 
all of the clients. It is Attorney´s opinion that the clients should settle the 
matter. Approximately one half of the clients want to settle, while the others 
do not. Attorney has told the clients that it is Attorney´s belief that if they go 
to trial, they may not get anything. Does Attorney have a conflict of interest?

ANSWER: Based on the information Attorney has provided, Attorney does 
have a conflict of interest. Attorney must withdraw from representing all of
the plaintiffs, unless the individuals in one group of plaintiffs will consent to 
Attorney´s continued representation of the individuals in the other group of 
plaintiffs. Unless these individuals have formally formed some type of entity 
to make decisions in the case, Attorney represents individuals. Each individual
decides for himself or herself whether he or she will settle.
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Confidentiality of Settlement

• Lawyer represents Client in settlement 
negotiations

• Lawyer breaches confidentiality either as to 
settlement negotiations or terms of 
settlement



Duty of Confidentiality – Rule 4-1.6(a)

A lawyer shall not reveal information relating to 
the representation of a client unless the client 
gives informed consent, the disclosure is 
impliedly authorized in order to carry out the 
representation, or the disclosure is permitted by 
Rule 4-1.6(b).
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Possible Consequences
• Disclosure may result in liability for lawyer to claims by 

opposing party
– Example: breach of contract (settlement)

• Client may also have a legal malpractice or breach of fiduciary 
duty claim

• Lawyer may face discipline
– Possible breach of confidentiality owed client (Rule 4-1.6)

– Possible violation of court order (Rule 4-3.4)
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Candor In Negotiations



What Is the Setting?

• Duty of candor before tribunal – Rule 4-3.3

• Duty of candor not before tribunal – Rule 4-
4.1

• Prohibition against dishonesty, fraud, deceit or 
misrepresentation – Rule 4-8.4(c)
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Comment to Rule 4-2.4

• Lawyers who represent clients in alternative dispute-
resolution processes are governed by the Rules of 
Professional Conduct. 

• When the dispute-resolution process takes place before a 
tribunal, as in binding arbitration (see Rule 4-1.0(m)), the 
lawyer's duty of candor is governed by Rule 4-3.3. 

• Otherwise, the lawyer's duty of candor toward both the third-
party neutral and other parties is governed by Rule 4-4.1.
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Candor Before Tribunal – Rule 4-3.3

(a) A lawyer shall not knowingly

(1) make a false statement of fact or law to a tribunal or fail to correct a false 
statement of material fact or law previously made to the tribunal by the lawyer;

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known 
to the lawyer to be directly adverse to the position of the client and not 
disclosed by opposing counsel; or

(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s client, 
or a witness called by the lawyer has offered material evidence and the lawyer 
comes to know of its falsity, the lawyer shall take reasonable remedial measures, 
including, if necessary, disclosure to the tribunal. A lawyer may refuse to offer 
evidence, other than the testimony of a defendant in a criminal matter, that the 
lawyer reasonably believes is false.
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Candor Before Tribunal –
Rule 4-3.3 (Continued)

(b) A lawyer who represents a client in an adjudicative proceeding and 
who knows that a person intends to engage, is engaging, or has 
engaged in criminal or fraudulent conduct related to the proceeding 
shall take reasonable remedial measures, including, if necessary, 
disclosure to the tribunal.

(c) The duties stated in Rule 4-3.3(a) and (b) continue to the conclusion 
of the proceeding and apply even if compliance requires disclosure of 
information otherwise protected by Rule 4-1.6. 

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all 
material facts known to the lawyer that will enable the tribunal to 
make an informed decision, whether or not the facts are adverse.
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“Tribunal” – Rule 4-1.0(m)

• "Tribunal" denotes a court, an arbitrator in a binding 
arbitration proceeding, or a legislative body, administrative 
agency, or other body acting in an adjudicative capacity. 

• A legislative body, administrative agency, or other body acts in 
an adjudicative capacity when a neutral official, after the 
presentation of evidence or legal argument by a party or 
parties, will render a binding legal decision directly affecting a 
party's interests in a particular matter.
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Tribunal – Rule 4-3.3 comment [1]

• Rule 4-3.3 governs the conduct of a lawyer who is 
representing a client in the proceedings of a tribunal. 
See Rule 4-1.0(m) for the definition of "tribunal." 

• It also applies when the lawyer is representing a client 
in an ancillary proceeding conducted pursuant to the 
tribunal’s adjudicative authority, such as a deposition. 
For example, Rule 4-3.3(a)(3) requires a lawyer to take 
reasonable remedial measures if the lawyer comes to 
know that a client who is testifying in a deposition has 
offered evidence that is false.
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Not Before Tribunal – Rule 4-4.1

In the course of representing a client a lawyer shall not 
knowingly:

(a) make a false statement of material fact or law to a third 
person; or

(b) fail to disclose a material fact when disclosure is necessary 
to avoid assisting a criminal or fraudulent act by a client, 
unless disclosure is prohibited by Rule 4-1.6.
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What Are “Statements of Fact”
This Rule 4-4.1 refers to statements of fact. 
Whether a particular statement should be regarded as one of fact can 
depend on the circumstances. 
• Under generally accepted conventions in negotiation, certain types 

of statements ordinarily are not taken as statements of material 
fact. 

• Estimates of price or value placed on the subject of a transaction 
and a party’s intentions as to an acceptable settlement of a claim 
are ordinarily in this category and so is the existence of an 
undisclosed principal except where nondisclosure of the principal 
would constitute fraud. 

Lawyers should be mindful of their obligations under applicable law to 
avoid criminal and tortious misrepresentation.
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Not Limited Under Rule 4-4.1

• False statements a lawyer makes unknowingly

• False statements about immaterial matters

• False statements not of law or fact – for 
example, false opinions

• False statements not made in the course of
representing a client
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Differences Between Rules
4-3.3 and 4-4.1

• “Materiality” issue

• Duty to remedy

• Impact of duty of confidentiality

• Negotiating conventions and “Statements of
Fact”
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Common Issues

• Misrepresentation of underlying facts (e.g., existence 
of witnesses or estimate for repairs)

• Availability of defense (SOL, etc.)

• Client dies during negotiations

• Hidden changes to documents

• Failure to disclose material information
– Knowledge of hidden injuries or regulatory changes
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Analysis of Common Issues

• What is the setting of the negotiation? 
(Tribunal or Outside Tribunal)

• Were misrepresentations made, or just 
omissions?

• How material is the representation?
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Possible Solution

• Use recitals to establish key points

• Make recitals material to agreement
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Missouri Informal Opinion 930076

QUESTION: Attorney represents husband in wrongful death case 
on death of wife. Husband dies during case. Husband is survived 
by children. Can attorney proceed with settlement negotiations 
without disclosing death of husband? How soon must attorney 
disclose death of husband? 

ANSWER: Attorney must disclose death of client to the 
defendant´s attorney and the court within a reasonable time. 
Attorney may not continue to actively negotiate without 
disclosure.
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Missouri Informal Opinion 20000102

QUESTION: Attorney represents both Husband and Wife in a personal injury claim against two 
defendants. Wife has a loss of consortium claim against the defendants and Husband has a claim 
for extensive physical injuries, lost wages, permanent disability and pain. Recently, Husband died 
from what appears to be unrelated causes. The week before Husband passed, Attorney sent a 
demand letter and all the medical records. When must Attorney inform opposing counsel that 
Husband is dead? Attorney has not made any representations that Husband is still alive. However, 
may Attorney go forward deposing fact witnesses and expert witnesses without disclosing this 
information?

ANSWER: Attorney owes a duty to Wife to protect any interests she has in the deceased´s claim. 
Someone will have to obtain authority to represent Husband´s estate. Therefore, it seems likely 
that Attorney needs to disclose Husband´s death in order to pursue a valid settlement of his 
claim. Attorney may not expressly or impliedly represent that Husband is still alive. It would not 
be impossible to depose witnesses without making such a representation, but it seems unlikely.
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Negotiating with Represented 
Person

• Lawyer is negotiating settlement for Client

• Opposing Party is non-lawyer represented 
by counsel

• May Lawyer negotiate directly with
opposing party?
• May Lawyer copy Opposing Party on 

communications relating to settlement?
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Communication With Person Represented 
By Counsel – Rule 4-4.2 

In representing a client, a lawyer shall not 
communicate about the subject of the 
representation with a person the lawyer knows to 
be represented by another lawyer in the matter, 
unless the lawyer has the consent of the other 
lawyer or is authorized to do so by law or a court 
order. 
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Elements of Anti-Contact Rule
• In representing a client

• A lawyer shall not communicate 

• About the subject of the representation 

• With a person the lawyer knows to be represented 
by another lawyer in the matter

• Unless
– Lawyer has the consent of the other lawyer or 

– Authorized by law or a court order. 



Missouri Informal Opinion 950161

QUESTION: Attorney plans to send a settlement offer to 
opposing counsel and asks whether sending a copy of the letter 
to the opposing party would violate Rule 4-4.2. Attorney would 
not request contact from the opposing party and would not 
accept such contact. Attorney is concerned that opposing 
counsel will not convey the settlement offer to the opposing 
party. 

ANSWER: The proposed communication would violate Rule 4-
4.2.
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Missouri Informal Opinion 990012

QUESTION: Attorney represents A, who was involved in a motor 
vehicle accident with B. Attorney has entered into settlement 
negotiations with the claims adjuster from B´s insurance 
company. Attorney would like to make certain that B is fully 
apprised of the status of the settlement negotiations, may 
Attorney copy B on all correspondence to the claims adjuster? 

ANSWER: Rule 4-4.2 does not prohibit direct contact if the other 
party is not known to be represented by a lawyer, even if a 
claims adjuster is involved.
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Negotiating with Unrepresented 
Persons

• Lawyer is negotiating settlement for 
Client

• Opposing Party does not have counsel

• How does this impact negotiation?
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Dealing With Unrepresented Person –
Rule 4-4.3

• In dealing on behalf of a client with a person who is not represented by 
counsel, a lawyer shall not state or imply that the lawyer is disinterested. 

• When the lawyer knows or reasonably should know that the 
unrepresented person misunderstands the lawyer’s role in the matter, the 
lawyer shall make reasonable efforts to correct the misunderstanding. 

• The lawyer shall not give legal advice to an unrepresented person, other 
than the advice to secure counsel, if the lawyer knows or reasonably 
should know that the interests of such a person are or have a reasonable 
possibility of being in conflict with the interests of the client.
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Unrepresented Persons – Rule 4-4.3

• No (falsely) implying disinterested.
– In dealing on behalf of a client with a person who is not represented by 

counsel, a lawyer shall not state or imply that the lawyer is disinterested.

• Must clarify role when misunderstood.
– When the lawyer knows or reasonably should know that the unrepresented 

person misunderstands the lawyer's role in the matter, the lawyer shall make 
reasonable efforts to correct the misunderstanding. 

• No giving legal advice if conflicting interests.
– The lawyer shall not give legal advice to an unrepresented person, other than 

the advice to secure counsel, if the lawyer knows or reasonably should know 
that the interests of such a person are or have a reasonable possibility of 
being in conflict with the interests of the client. 



Limitation on Lawyers’ Practice

• Lawyer is negotiating settlement for 
Client

• Opposing Party insists that, as 
condition for settlement, Lawyer 
never sue Opposing Party again



Limitations on Practice – Rule 4-5.6(b)

A lawyer shall not participate in offering or 
making:
. . . 
(b) an agreement in which a restriction on the 
lawyer's right to practice is part of the 
settlement of a client controversy.



Threat to Obtain Settlement

• Lawyer is negotiating settlement for 
Client

• Client believes Opposing Party 
engaged in criminal action

• May Lawyer say, “Settle or we will 
report you to police?”



Missouri Informal Opinion 2019-02
• Attorney represents Employer in the defense of a civil employment matter related to the employment and subsequent discharge of Plaintiff. 

Employer believes Plaintiff engaged in criminal conduct during employment. Based on information Attorney has learned during discovery, Attorney 
has reason to believe evidence of Plaintiff’s criminal conduct during employment, which was in the possession of Plaintiff’s counsel, has been 
destroyed.

Question 1: Is it permissible for Attorney to inform Plaintiff’s counsel that unless Plaintiff dismisses the civil matter or enters into a settlement as 
proposed by Employer, Attorney will refer Plaintiff’s employment-related conduct to the prosecutor for possible criminal charges?

Answer 1: Attorney’s threat to refer the employment-related conduct of Plaintiff for criminal prosecution would constitute conduct prejudicial to the 
administration of justice in violation of Rule 4-8.4(d) unless Attorney has actual intent to refer the matter for prosecution if the matter is not 
dismissed or settled (see Rule 4-4.1); the conduct underlying the alleged criminal offense is related to the civil action and the use of the threat does 
not constitute a crime (see Rule 4-8.4(b)); Attorney has a non-frivolous, good faith belief based in law and fact that the employment-related conduct 
of Plaintiff was unlawful (see Rule 4-3.1); and Attorney’s use of the threat would not lack a substantial purpose other than to embarrass, delay, or 
burden the Plaintiff or another person (see Rule 4-4.4(a)). See also Informal Opinions 990042 and 20010149. Because some jurisdictions consider the 
use of a threat to file criminal charges to gain leverage in civil litigation to be a violation of the Rules of Professional Conduct regardless of the 
circumstances, Attorney should use caution if the conduct could be judged by the rules of professional conduct of another jurisdiction. See Rule 4-
8.5.

Question 2: In the course of settlement negotiations, may Attorney inform Plaintiff’s counsel that a lawyer’s unlawful destruction of documents with 
potential evidentiary value is unethical, and unless Plaintiff dismisses the lawsuit or reaches a settlement as proposed by Employer, Employer or 
Attorney will file a disciplinary complaint or report against Plaintiff’s counsel?

Answer 2: If Attorney has a duty under Rule 4-8.3 to report the conduct of Plaintiff’s counsel to the Office of Chief Disciplinary Counsel, any offer by 
Attorney to forego the complaint or report would violate Rule 4-8.4(a) as an attempt by Attorney to violate the Rules of Professional Conduct or to 
do so through the acts of another. Attorney’s threat may violate Rule 4-3.1 if Attorney lacks a well-founded basis for believing Plaintiff’s counsel 
violated the Rules of Professional Conduct. Attorney’s threat is likely to violate Rule 4-4.4, Respect for Rights of Third Persons, and/or Rule 4-8.4(d), 
which prohibits conduct prejudicial to the administration of justice, if threatening to file a disciplinary report or complaint in order to extract 
settlement concessions is likely to be a factor Plaintiff or Plaintiff’s counsel will have to consider in the representation. Finally, a threat which itself 
constitutes criminal conduct would violate Rule 4-8.4(b), which prohibits criminal acts that reflect adversely on a lawyer’s honesty, trustworthiness, 
or fitness as a lawyer in other respects. Attorney should also be mindful of the Scope paragraph of Rule 4 at [20], which explains that the Rules are to 
provide guidance for lawyers and a structure for regulating conduct through discipline, but “the purpose of the Rules can be subverted when they are 
invoked by opposing parties as procedural weapons.” 



Agreement Not to Prosecute

• Lawyer is negotiating settlement for 
Client

• Opposing Party insists that, as 
condition for settlement, Client not 
pursue criminal charges against 
Opposing Party



Missouri Informal Opinion 960149
QUESTION: Attorney represents Defendant in a criminal case in which there is 
Victim A and Victim B and in a companion civil suit. Attorney would like to 
settle the civil matter and obtain an agreement not to prosecute from the 
victims. 

Question 1. May the parties negotiate an agreement not to prosecute as a 
part of the settlement? 

Question 2. If the answer to 1 is no, to what extent can any plea proposals in 
the criminal case be agreed upon as consideration for the civil case 
settlement? 

Question 3. Should the prosecutor be included in the civil case settlement 
negotiations? 

Question 4. Does it matter if no civil case has actually been filed? 
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Missouri Informal Opinion 960149
ANSWER: Questions 1 and 2. This conduct would not be prohibited by 
the Rules of Professional Conduct, unless some other factor such as 
coercion or misrepresentation were involved. However, this opinion is 
limited to the Rules of Professional Conduct and does not address 
statutory provisions such as section 575.270, RSMo 1994. 

Question 3. In light of the statutory provision cited above, Attorney 
should involve the prosecuting attorney in these negotiations. 

Question 4. The fact that a civil suit has been filed does not change the 
analysis.
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Agreement Not to Pursue
Ethics Charge

• Lawyer is negotiating settlement for 
Client

• Opposing Party insists that, as 
condition for settlement, Client not 
file professional (ethics) complaint 
against Opposing Party



Missouri Informal Opinion 2019-02
Attorney represents Employer in the defense of a civil employment matter related to the employment and subsequent discharge 
of Plaintiff. Employer believes Plaintiff engaged in criminal conduct during employment. Based on information Attorney has 
learned during discovery, Attorney has reason to believe evidence of Plaintiff’s criminal conduct during employment, which was in 
the possession of Plaintiff’s counsel, has been destroyed.

. . . 
Question 2: In the course of settlement negotiations, may Attorney inform Plaintiff’s counsel that a lawyer’s unlawful destruction 
of documents with potential evidentiary value is unethical, and unless Plaintiff dismisses the lawsuit or reaches a settlement as 
proposed by Employer, Employer or Attorney will file a disciplinary complaint or report against Plaintiff’s counsel?

Answer 2: If Attorney has a duty under Rule 4-8.3 to report the conduct of Plaintiff’s counsel to the Office of Chief Disciplinary 
Counsel, any offer by Attorney to forego the complaint or report would violate Rule 4-8.4(a) as an attempt by Attorney to violate 
the Rules of Professional Conduct or to do so through the acts of another. Attorney’s threat may violate Rule 4-3.1 if Attorney 
lacks a well-founded basis for believing Plaintiff’s counsel violated the Rules of Professional Conduct. Attorney’s threat is likely to 
violate Rule 4-4.4, Respect for Rights of Third Persons, and/or Rule 4-8.4(d), which prohibits conduct prejudicial to the 
administration of justice, if threatening to file a disciplinary report or complaint in order to extract settlement concessions is likely 
to be a factor Plaintiff or Plaintiff’s counsel will have to consider in the representation. Finally, a threat which itself constitutes 
criminal conduct would violate Rule 4-8.4(b), which prohibits criminal acts that reflect adversely on a lawyer’s honesty, 
trustworthiness, or fitness as a lawyer in other respects. Attorney should also be mindful of the Scope paragraph of Rule 4 at [20], 
which explains that the Rules are to provide guidance for lawyers and a structure for regulating conduct through discipline, but
“the purpose of the Rules can be subverted when they are invoked by opposing parties as procedural weapons.” 



Missouri Informal Opinion 2019-02
Answer 2: If Attorney has a duty under Rule 4-8.3 to report the conduct of Plaintiff’s counsel to the 
Office of Chief Disciplinary Counsel, any offer by Attorney to forego the complaint or report would 
violate Rule 4-8.4(a) as an attempt by Attorney to violate the Rules of Professional Conduct or to do so 
through the acts of another. 

Attorney’s threat may violate Rule 4-3.1 if Attorney lacks a well-founded basis for believing Plaintiff’s 
counsel violated the Rules of Professional Conduct. Attorney’s threat is likely to violate Rule 4-4.4, 
Respect for Rights of Third Persons, and/or Rule 4-8.4(d), which prohibits conduct prejudicial to the 
administration of justice, if threatening to file a disciplinary report or complaint in order to extract 
settlement concessions is likely to be a factor Plaintiff or Plaintiff’s counsel will have to consider in the 
representation. 

Finally, a threat which itself constitutes criminal conduct would violate Rule 4-8.4(b), which prohibits 
criminal acts that reflect adversely on a lawyer’s honesty, trustworthiness, or fitness as a lawyer in other 
respects. 

Attorney should also be mindful of the Scope paragraph of Rule 4 at [20], which explains that the Rules 
are to provide guidance for lawyers and a structure for regulating conduct through discipline, but “the 
purpose of the Rules can be subverted when they are invoked by opposing parties as procedural 
weapons.” 
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File Retention Upon Settling

• Lawyer represents client in settlement
• Settlement requires destruction of documents 

produced during case
• May Lawyer comply with settlement?



Missouri Informal Opinion 2020-07
ANSWER: Documents in Attorney’s possession acquired during discovery are part of 
the client file. The file belongs to the client, with limited exception. Formal Opinion 
115, as amended. 

Upon termination of the representation, Attorney is obligated to surrender papers and 
property “to which the client is entitled,” but may “retain papers and property to the 
extent permitted by other law.” Rule 4-1.16(d). Rule 4-1.15(d) requires Attorney to 
deliver promptly to the client any property that the client is entitled to receive, 
“except as … otherwise permitted by law or by agreement with the client.” 

Rule 4-1.22, Retaining Client Files, permits a lawyer to destroy a client file, or portions 
of the file, prior to the expiration of the six-year or ten-year default retention period, 
but only if the client grants informed consent, confirmed in writing; the items are not 
of intrinsic value; and none of the conditions in paragraphs (a) through (d) of Rule 4-
1.22 exist. See Rule 4-1.0(e) (defining “informed consent”) and Rule 4-1.0(b) (defining 
“confirmed in writing”).
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Missouri Informal Opinion 2020-07
ANSWER: . . . 

Protective Orders: In the event a client refuses to grant informed consent, confirmed in writing, 
to Attorney’s handling of file documents in accordance with a protective order, Attorney should 
seek to modify the order if Attorney can do so in compliance with Rule 4-3.1, Meritorious Claims 
and Contentions. If unsuccessful, Attorney is permitted by Rules 4-1.15(d) and 4-1.16(d) to 
comply with the terms of the protective order. See also Rule 4-3.4(c). Attorney must deliver to 
the client the remainder of the file or maintain the remainder of the file in accordance with Rule 
4-1.22.

Settlements: A lawyer is to abide by a client’s decision whether to accept an offer of settlement, 
subject to the limits imposed by the lawyer’s professional obligations. Rule 4-1.2(a) and Comment 
[1]. A lawyer is prohibited from participating in a settlement agreement restricting the lawyer’s 
right to practice. Rule 4-5.6(b). If Attorney obtains the client’s informed consent, confirmed in 
writing, to destroy portions of the file, or obtains the client’s agreement to return to another 
party portions of the file, in accordance with the proposed settlement agreement, Attorney may 
participate in the settlement agreement on behalf of the client. See Rules 4-1.22 and 4-1.15(d).
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Ethics and Lawyer Marketing - 1.0 Ethics CLE
December 10 (Thursday) at 12 Noon CT

Conflicts of Interest - 1.0 Ethics CLE
December 30 (Wednesday) at 12 Noon CT

Ethics of Law Firm Collaborations - 1.0 Ethics CLE
January 21 (Thursday) at 12 Noon CT

Addressing Bias in the Legal Profession - 1.0 Ethics and Elimination of Bias CLE 
January 26 (Tuesday) at 12 Noon CT

Lawyer Trust Accounts - 1.0 ethics CLE
February 11, 2021 (Thursday) at 12 Noon CT

Addressing Bias in the Legal Profession - 1.0 Ethics and Elimination of Bias CLE
February 24 (Wednesday) at 4 PM CT

Sign up at www.MissouriEthicsCLE.com
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Future Programs – Free Ethics CLE

http://www.missouriethicscle.com/


Thank You.

Michael Downey and Paige Tungate
Downey Law Group LLC

(314) 961-6644
(844) 961-6644 toll free

info@DowneyLawGroup.com 


