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Poll Everywhere

• Go to PollEv.com/mdowney543 or
• Text MDOWNEY543 to 22333 (once) to join
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Dealing with Potential Conflicts

1) Identify potential conflicts

2) Assess whether those conflicts are 
“disqualifying conflicts”

3) Can the conflict be resolved by waiver or an 
ethics screen?

4) Resolve any disqualifying conflicts

5) Withdraw/decline if unresolved conflicts
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Identify Conflicts



Identifying Conflicts

• Bringing new client/matter to firm
– Should also check for conflicts on an on-going basis, 

including changes in the firm, client, and matter

• What relationships exist with the lawyers, and 
between the lawyers and others, that could impact 
the representation? 
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Example – Representing new Client X
in sale of its business
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New 
(Focus) 
Client X

Former Client 
B: part-owner 

of of New 
Client X

Current Client 
A: suing New 

Client X

Lawyer’s 
Spouse: works 
for New Client 

X

Existing Client:
No 

relationship 
with New 

Client

Existing Client:
No 

relationship 
with New 

Client

Former Client:
No 

relationship 
with New 

Client
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Assess whether “Disqualifying 
Conflicts”



Do Any of the Relationships Constitute a 
“Disqualifying Conflict”?

• Current Client A – suing New Client X

• Former Client B – part-owner of New Client X 

• Lawyer’s Spouse – works for New Client X
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Does Firm Have a Disqualifying Conflict from 
Representing New Client X

• “Concurrent” conflict rule – Rule 1.7(a) 

– Consent required if “directly adverse” on any matter – Rule 
1.7(a)(1)

– Consent required if “significant risk” of “material 
limitation” from any source (client, former client, third 
party, lawyer’s own interest – Rule 1.7(a)(2)

– Several nonwaivable conflicts – Rule 1.7(b) and provisions 
in Rule 1.8
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Concurrent Conflict Rule – Rule 1.7
(a) Except as provided in paragraph (b), a lawyer shall not 

represent a client if the representation involves a 
concurrent conflict of interest. A concurrent conflict of 
interest exists if:
(1) the representation of one client will be directly adverse to 

another client; or

(2) there is a significant risk that the representation of one or 
more clients will be materially limited by the lawyer's 
responsibilities to another client, a former client or a third 
person or by a personal interest of the lawyer.
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New Client X Analysis – Under Rule 1.7(a)
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Conflict Direct Adversity to Current 
Client?

Significant risk of material 
limitation from lawyer’s 
obligations or personal 

interests?

Current Client A 
suing New Client X ?* ?

Former Client B 
part-owner of 
New Client X

No ?

Lawyer’s Spouse 
works for New 
Client X

No ?



Analysis Under Rule 1.8

12

Waivable Non-Waivable

Transact business with client – Rule 1.8(a)
Gift solicited from or preparing instrument 
giving gift to lawyer or relative (unless related) –
Rule 1.8(c)

Using client confidences against client – Rule 
1.8(b)

Negotiating literary or media rights relating to 
representation – Rule 1.8(d)

Accept compensation from third-party to 
represent client – Rule 1.8(f)

Providing financial assistance to litigation client, 
except litigation expenses – Rule 1.8(e)

Represent two or more clients in aggregate 
settlement – Rule 1.8(g)

Prospectively limit lawyer’s liability to client –
Rule 1.8(h)

Settle client’s claim against lawyer – Rule 1.8(h)
Acquire proprietary interest in subject matter of 
litigation, except lawyer liens and contingency 
fees – Rule 1.8(i) 

Have sexual relationship with client (unless 
sexual relationship precedes representation) –
Rule 1.8(j)



Example – Representing new Client X
in sale of its business
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New 
(Focus) 
Client X

Former Client 
B: part-owner 

of of New 
Client X

Current Client 
A: suing New 

Client X

Lawyer’s 
Spouse: works 
for New Client 

X

Existing Client:
No 

relationship 
with New 

Client

Existing Client:
No 
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with New 
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Does the Representation of New Client X create 
”Disqualifying Conflict” for another Current or

Former Client?
• Current Client A – Suing New Client X

– Rule 1.7 and 1.8 issue (just like new client)

• Former Client B – Part-owner of New Client X
– Rule 1.9 issue

• Lawyer’s Spouse – Works for New Client X
– Not current or former client – no Rule for analysis
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Client A Analysis – Under Rule 1.7(a)
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Conflict Direct Adversity to Current 
Client?

Significant risk of material 
limitation from lawyer’s 
obligations or personal 

interests?

Current Client A 
suing New Client X Yes ?



Former Client B – Under Rule 1.9(a)
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Conflict
Representing (new) client with
materially adverse interests in

same or substantially related matter?

Former Client B part-
owner of New Client X

?



Former Clients – Rule 1.9
(a) A lawyer who has formerly represented a client in a matter shall not 

thereafter represent another person in the same or a substantially 
related matter in which that person's interests are materially adverse to 
the interests of the former client unless the former client gives informed 
consent, confirmed in writing.

(b) A lawyer shall not knowingly represent a person in the same or a 
substantially related matter in which a firm with which the lawyer 
formerly was associated had previously represented a client

(1) whose interests are materially adverse to that person; and
(2) about whom the lawyer had acquired information protected by Rules 1.6 

and 1.9(c) that is material to the matter;

unless the former client gives informed consent, confirmed in writing.
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Former Clients

• Rules vary whether lawyer or firm represented 
client

• Usually turns on “substantial relationship” 
between matters

• (Virtually) all former client conflicts may be 
waived by the former client
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Substantially Related?

• Normal test – would information 
possibly learned in one matter be 
material to the other matter?

19



“Substantially Related” – Rule 1.9 cmt [3]
Matters are "substantially related" for purposes of this Rule if they 
involve the same transaction or legal dispute or if there otherwise is a 
substantial risk that confidential factual information as would normally 
have been obtained in the prior representation would materially 
advance the client's position in the subsequent matter. . . . 

Information that has been disclosed to the public or to other parties 
adverse to the former client ordinarily will not be disqualifying. 
Information acquired in a prior representation may have been 
rendered obsolete by the passage of time, a circumstance that may be 
relevant in determining whether two representations are substantially 
related.
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“Substantially Related” – Rule 1.9 cmt [3]
In the case of an organizational client, general knowledge of the 
client’s policies and practices ordinarily will not preclude a subsequent 
representation; on the other hand, knowledge of specific facts gained 
in a prior representation that are relevant to the matter in question 
ordinarily will preclude such a representation. 

A former client is not required to reveal the confidential information 
learned by the lawyer in order to establish a substantial risk that the 
lawyer has confidential information to use in the subsequent matter. A 
conclusion about the possession of such information may be based on 
the nature of the services the lawyer provided the former client and 
information that would in ordinary practice be learned by a lawyer 
providing such services.
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"Substantially Related" in Illinois – Three-
Part Test

Under the La Salle inquiry, the court first must 

[1] make a factual reconstruction of the scope of the former 
representation. Then, 

[2] it must determine whether it is reasonable to infer that the 
confidential information allegedly given would have been given to a 
lawyer representing a client in those matters. Finally, 

[3] the court must consider whether the information is relevant to the 
issues raised in the litigation pending against the former client.

Schwartz v. Cortelloni, 177 Ill. 2d 166, 685 N.E.2d 871 (Ill. 1997)
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Examples of “Substantially Related”
from Rule 1.9 cmt [3]

• [A] lawyer who has represented a businessperson and learned 
extensive private financial information about that person may not 
then represent that person's spouse in seeking a divorce. 

• Similarly, a lawyer who has previously represented a client in 
securing environmental permits to build a shopping center would 
be precluded from representing neighbors seeking to oppose 
rezoning of the property on the basis of environmental 
considerations; 

• [H]owever, the lawyer would not be precluded, on the grounds of 
substantial relationship, from defending a tenant of the completed 
shopping center in resisting eviction for nonpayment of rent. 
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Conflicts Where Lawyer Has/Received
No Confidences (1 of 3)

Rule 1.9(b). A lawyer shall not knowingly represent a person in the same or a 
substantially related matter in which a firm with which the lawyer formerly 
was associated had previously represented a client

(1) whose interests are materially adverse to that person; and
(2) about whom the lawyer had acquired information protected by Rules 1.6 

and 1.9(c) that is material to the matter;

unless the former client gives informed consent, confirmed in writing.
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Conflicts Where Lawyer Has/Received
No Confidences (2 of 3)

Rule 1.10(b). When a lawyer has terminated an association with a firm, 
the firm is not prohibited from thereafter representing a person with 
interests materially adverse to those of a client represented by the 
formerly associated lawyer and not currently represented by the firm, 
unless:

(1) the matter is the same or substantially related to that in which the 
formerly associated lawyer represented the client; and

(2) any lawyer remaining in the firm has information protected by 
Rules 1.6 and 1.9(c) that is material to the matter.
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Conflicts Where Lawyer Has/Received
No Confidences (3 of 3)

Rule 1.18(b). Even when no client-lawyer relationship ensues, a lawyer who has 
learned information from a prospective client shall not use or reveal that information, 
except as Rule 1.9 would permit with respect to information of a former client.

(c) A lawyer subject to paragraph (b) shall not represent a client with interests 
materially adverse to those of a prospective client in the same or a substantially 
related matter if the lawyer received information from the prospective client that 
could be significantly harmful to that person in the matter, except as provided in 
paragraph (d). If a lawyer is disqualified from representation under this paragraph, no 
lawyer in a firm with which that lawyer is associated may knowingly undertake or 
continue representation in such a matter, except as provided in paragraph (d).
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Lawyer’s Spouse

• If Lawyer’s Spouse has never been a 
client or former client, then . . . 
• Lawyer’s Spouse will not be required to 

provide consent (i.e., no disqualifying 
conflicts)

27
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Determine Whether Conflict
May Be Resolved



Resolving Conflicts – Rule 1.7(b)
Notwithstanding the existence of a concurrent conflict of interest 
under paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to 
provide competent and diligent representation to each affected 
client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one 
client against another client represented by the lawyer in the same 
litigation or other proceeding before a tribunal; and

(4) each affected client gives informed consent [confirmed in writing].
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Nonwaivable Conflicts
• Rule 1.7 nonwaivable conflicts

– Unable to provide ”competent, diligent” representation

– Prohibited by law

– Asserting a claim by one client against another client represented by the 
lawyer in the same litigation or other proceeding before a tribunal

• Rule 1.8 nonwaivable conflicts
– Soliciting a gift or preparing an instrument providing a gift to the lawyer

– Negotiating literary rights about an on-going representation

– Sexual relations with a client

– Prospective waiver of liability
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Conflict Waivers



Waiving Conflicts – Rule 1.7(b)
Notwithstanding the existence of a concurrent conflict of interest 
under paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to 
provide competent and diligent representation to each affected 
client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one 
client against another client represented by the lawyer in the same 
litigation or other proceeding before a tribunal; and

(4) each affected client gives informed consent [confirmed in writing].
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“Informed Consent” – Rule 1.0(e)

"Informed consent" denotes the agreement by a 
person to a proposed course of conduct after the 
lawyer has communicated adequate information and 
explanation about 

• the material risks of and 

• reasonably available alternatives to 

the proposed course of conduct.
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Conflict Waivers

• Circumstances

• Risks (and benefits)
– To “zeal” (risk of pulled punches)
– To confidences (to share or not to share?)

• Alternatives
– Including independent/non-conflicted counsel?
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Confirmed in Writing – Rule 1.0(b)

"Confirmed in writing," when used in reference to the informed 
consent of a person, denotes informed consent that is 

• given in writing by the person or 

• a writing that a lawyer promptly transmits to the person 
confirming an oral informed consent. 

See paragraph (e) for the definition of "informed consent." 

If it is not feasible to obtain or transmit the writing at the time 
the person gives informed consent, then the lawyer must obtain 
or transmit it within a reasonable time thereafter.
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Illinois Rule 1.7(b) – Writing Not 
Mentioned

Notwithstanding the existence of a concurrent conflict of interest 
under paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to 
provide competent and diligent representation to each affected 
client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by 
one client against another client represented by the lawyer in 
the same litigation or other proceeding before a tribunal; and

(4) each affected client gives informed consent. 
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“Super” Waivers

• Business transaction with client – Rule 1.8(a)

• Accepting compensation from nonclient –
Rule 1.8(f)

• Aggregate settlements – Rule 1.8(g)

• Settling client’s malpractice claim – Rule 
1.8(h)(2)
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Rule 1.8(a) Waiver
A lawyer shall not enter into a business transaction with a client or knowingly 
acquire an ownership, possessory, security or other pecuniary interest adverse to 
a client unless:

(1) the transaction and terms on which the lawyer acquires the interest are 
fair and reasonable to the client and are fully disclosed and transmitted in 
writing in a manner that can be reasonably understood by the client;

(2) the client is advised in writing of the desirability of seeking and is given a 
reasonable opportunity to seek the advice of independent legal counsel 
on the transaction; and

(3) the client gives informed consent, in a writing signed by the client, to the 
essential terms of the transaction and the lawyer's role in the transaction, 
including whether the lawyer is representing the client in the transaction.
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Ethics Screens



Ethics Screens – Basics 

• Most ethics screens are “consensual” – a 
condition for receiving a waiver

• Sometimes the Rules allow “nonconsensual” 
screens, where the screen can resolve a 
disqualifying conflict without consent
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When Non-Consensual Screens
Are Permitted

• Changing jobs
– Lawyer enters or leaves government service (Rule 1.11)

– Judge/neutral becomes lawyer at firm (Rule 1.12)

– Lawyer changes law firm (Rule 1.10 – but not in MO or 
KS)

• Conflict involves ”prospective” but declined client 
(Rule 1.18)

• Non-lawyer gives rise to conflict (Rule 1.10 cmt [4])

41



Screen – Model Rule 1.10(b)

When a lawyer is disqualified from representation 
under paragraph (a), no lawyer in a firm with which 
that lawyer is associated may knowingly undertake or 
continue representation in such a matter unless:
(1) the disqualified lawyer is timely screened from any 

participation in the matter and is apportioned no part of the 
fee therefrom; and

(2) written notice is promptly given to the appropriate 
government agency to enable it to ascertain compliance 
with the provisions of this Rule.
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Imputation of Conflicts

• Does Conflicted Lawyer's conflict affect Lawyer's colleagues?

– Rule 1.8(k) or 1.10 (or 1.11 or 1.12)

Conflicted
LawyerColleague ColleagueColleague Colleague
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No Imputation With Screen

Conflicted
LawyerColleague Colleague

Ethical Screen
44



Ethics Screen – Common Elements

• Limit communications – to and from conflicted 
lawyer
– Limit paper access
– Limit electronic access
– Send reminders not to discuss

• No fee-sharing
• Notice of screen (possibly) 
• Education and enforcement

45
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The Quiz
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Poll Everywhere

• Go to PollEv.com/mdowney543 or
• Text MDOWNEY543 to 22333 (once) to join



Scenario #1

• Prospect seeks to retain Lawyer to sue Landlord.

• Lawyer rents offices from Landlord.

(Missouri Informal Opinion 930089)
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Scenario #2

• Lawyer represents Driver and Passengers as plaintiffs 
in automobile accident

• Lawyer learns facts suggesting Driver may have fault 
in accident
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Missouri Informal Opinion 940001
QUESTION: Attorney represents the driver and passengers involved in 
an automobile accident. Attorney has learned that there may be facts 
which would indicate possible fault on the part of the driver and create 
a conflict between the driver and the passengers. One passenger is an 
adult, the others are minors. 

ANSWER: Attorney has two options. First, Attorney could withdraw 
from the representation completely. Second, Attorney could withdraw 
from representing the passengers but continue representing the driver, 
if the passengers waive the conflict. The next friend could waive the 
conflict on behalf of the minors.
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Scenario #3

• Lawyer represents Husband in investigating 
dissolution action against Wife

• Husband and Wife both want to sell home through 
“short sale”

• May Lawyer represent Husband and Wife on short 
sale of home?

(ISBA Opinion 17-03)
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Scenario #4

• Lawyer represented Wife #1 in Dissolution 
from Husband
– Husband was having affair with Woman #2

• Husband marries Woman #2

• Woman/Wife #2 wants to retain Lawyer to 
seek dissolution from Husband
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Missouri Informal Opinion 980162

• QUESTION: Attorney represented Wife a few years ago in a dissolution 
action. At that time Husband was having an affair with Y. Wife fired 
Attorney and was then represented by another attorney. Husband 
subsequently married Y and they have a child. Attorney has now been 
contacted by Y for representation in a dissolution from Husband. Would 
Attorney have a conflict of interest in representing Y?

ANSWER: Attorney does not have a conflict of interest under Rule 4-
1.9(b), based on the information Attorney has provided. However, if any 
information Attorney obtained in the course of representing Wife could be 
used to Wife's detriment in the course of representing Y, Attorney would 
have a conflict of interest under Rule 4- 1.9(b).
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Scenario #5

• Lawyer represented Husband and Wife in collection matter

• Husband and Wife are now divorced

• Husband would like to engage Lawyer to represent Husband 
in filing Motion for Contempt because Wife has not paid 
creditor from collection matter
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Missouri Informal Opinion 20060093

QUESTION: Attorney defended husband and wife in a collection 
matter. Husband and wife are now divorced. Husband requested 
attorney’s representation in a Motion for Contempt file by ex-wife 
regarding failure to pay one of the creditors from the collection 
matter. Ex-wife claims that there would be conflict because attorney 
defended them in the collections matter. May Attorney represent 
husband?

ANSWER: Prior representation in the collection matter would be 
considered a substantially related matter under Rule 4-1.9(a). 
Therefore, a conflict of interest would likely exist if Attorney represents 
the husband in the contempt matter.
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Scenario #6

• Lawyer represents Client in lawsuit against 
Defendant

• Defendant is represented by Firm X

• Paralegal joins Lawyer’s firm from Firm X

• Paralegal helped defend Defendant against Client’s 
lawsuit while Paralegal worked at Firm X

(Missouri Informal Opinion 930097)
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Scenario #7

• Public Defender represents Rhodes on murder 
charge

• Public Defender witnesses Rhodes strike deputy 
while in custody

• Does Public Defender have a conflict that prevents 
Public Defender from representing Rhodes on 
murder charge?

People v. Rhodes (Ill. App. Ct. September 29, 2020)
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“Per Se” Conflicts in Illinois

Courts have identified three situations where a per se conflict will be found to 
exist: 

(1) where defense counsel has a prior or contemporaneous relationship 
with a victim, prosecution, or an entity assisting the prosecution; 

(2) where defense counsel contemporaneously represents a prosecution 
witness; and 

(3) where defense counsel was a former prosecutor who had been 
personally involved with the prior prosecution of the defendant. 
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Lawyer as Witness – Rule 3.7
(a) A lawyer shall not act as advocate at a trial in which the lawyer 

is likely to be a necessary witness unless: 

(1) the testimony relates to an uncontested issue; 

(2) the testimony relates to the nature and value of legal services 
rendered in the case; or 

(3) disqualification of the lawyer would work substantial hardship on 
the client.

(b) A lawyer may act as advocate in a trial in which another lawyer 
in the lawyer's firm is likely to be called as a witness unless 
precluded from doing so by Rule 1.7 or Rule 1.9.

66



Ethics of Law Firm Collaborations - 1.0 Ethics CLE
January 21 (Thursday) at 12 Noon CT

Addressing Bias in the Legal Profession - 1.0 Ethics and Elimination of Bias CLE 
January 26 (Tuesday) at 12 Noon CT

Lawyer Trust Accounts - 1.0 ethics CLE
February 11, 2021 (Thursday) at 12 Noon CT

Addressing Bias in the Legal Profession - 1.0 Ethics and Elimination of Bias CLE
February 24 (Wednesday) at 4 PM CT

Sign up at www.MissouriEthicsCLE.com
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Future Programs – Free Ethics CLE

http://www.missouriethicscle.com/


Thank you

Michael Downey
Downey Law Group LLC

(314) 961-6644
(844) 961-6644 toll free

mdowney@DowneyLawGroup.com 


