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Warning on Scope and Language

• Cannot cover every group or issue in 50 
minutes

• Need to use language to discuss issues – do 
not intend to alienate or offend
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Missouri Rules Against Bias, 
Prejudice and Harassment



Missouri Rule 4-8.4(g)
It is professional misconduct for a lawyer to: . . . 

(g) manifest by words or conduct, in representing a client, bias or 
prejudice, or engage in harassment, including but not limited to bias, 
prejudice, or harassment based upon race, sex, gender, gender 
identity, religion, national origin, ethnicity, disability, age, sexual 
orientation, or marital status. This Rule 4-8.4(g) does not preclude 
legitimate advocacy when race, sex, gender, gender identity, religion, 
national origin, ethnicity, disability, age, sexual orientation, marital 
status, or other similar factors, are issues. This paragraph does not 
limit the ability of a lawyer to accept, decline, or withdraw from a 
representation in accordance with Rule 4-1.16.

4

*



Missouri Rule 18.01
• All court employees shall perform court duties without 

manifesting bias or prejudice or engaging in harassment. 

• Court employees shall not, in the performance of court 
duties, by words or conduct, manifest bias or prejudice, or 
engage in harassment, including but not limited to bias, 
prejudice, or harassment based upon sex, gender, gender 
identity, religion, national origin, ethnicity, disability, age, 
sexual orientation, or martial status.
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Missouri Rule 15.05(a)(2)

[E]ach lawyer shall complete and report, during each reporting 
year, a total of at least 15 credit hours of accredited programs, 
seminars, and activities. For each reporting year: 

(1) at least three of the total 15 credit hours must be devoted 
exclusively to accredited ethics programs . . . ; and

(2) at least one of the three ethics credit hours required under 
Rule 15.05(a)(1) must be devoted exclusively to explicit or 
implicit bias, diversity, inclusion, or cultural competency. 
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Missouri Rule 15.01.10

• Programs, seminars, and activities in the area of explicit or 
implicit bias, diversity, inclusion, and cultural competency
shall focus on issues in the legal profession and in the practice 
of law. 

• Such programs, seminars, and activities shall not include the 
substantive law of illegal discrimination except to the extent 
that the topics set forth above are directly and substantially 
discussed in relationship with such topics.
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Implicit Bias



Implicit Bias
• When we have attitudes towards people or 

associate stereotypes with them without our 
conscious knowledge

• Stereotypes
– Us versus Them mentality 
• Humans tend to separate things into groups

– Can be positive or negative
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“Written in Black & White” (2014)
Scoring of legal memorandum varied depending what scorer was 
told about author’s race:
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Category African American Caucasian 
American

Total Score 3.2 4.1

Spelling errors 5.8 2.9

Technical writing 
errors 4.9 4.1

Formatting edits 29 11

*



11

Microaggressions



“The Look” – Proctor & Gamble

https://www.youtube.com/watch?v=aJav36Nbn58

https://www.youtube.com/watch?v=aJav36Nbn58


Microaggressions

• “Subtle acts of exclusion”

• Everyday instances of racism, homophobia, sexism, ageism, ableism –
and much more

• Slights, snubs, or insults frequently unintentional that communicate 
hostile, derogatory, or negative messages

• Rooted in implicit biases and stereotyping

• Macroaggressions = overt discrimination, systemic



Forms of Microaggressions
• Verbal: A verbal microaggression is a comment or question that is 

hurtful or stigmatizing to a certain marginalized group of people. 

• Behavioral: A behavioral microaggression occurs when someone 
behaves in a way that is hurtful or discriminatory to a certain group 
of people. 

• Environmental: An environmental microaggression is when a subtle 
discrimination occurs within society. 
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Microaggressions
• Three forms:
– Microassaults

• When a person intentionally behaves in a discriminatory way 
while not intending to be offensive

– Microinsults
• A comment or action that is unintentionally discriminatory

– Microinvalidations 
• When a person’s comment invalidates or undermines the 

experiences of a certain group of people
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Microaggression Examples
• Complimenting a person born and raised in the United States on their English 

simply because they are not white

• Telling a thin person that they should eat more food

• Making assumptions about someone based on their religion, age, or class

• Deliberately not using a transgender person’s preferred pronouns

• Underrepresenting different races, sexualities, and disabilities in the media

• Being unwilling to find stereotypical or derogatory sports team names offensive

• Using outdated and offensive terminology, such as, “That’s so gay” or “Indian 
giver”

• Considering certain people to be of more value than others based on their 
ethnicity, class, or sexuality



"I mean, you got the first mainstream 
African-American who is articulate and bright 
and clean and a nice-looking guy. I mean, 
that's a storybook, man.”

(January 31, 2007)
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Messages Communicated

• You are not normal

• You are a threat 

• You are a curiosity

• You are inadequate

• You are invisible

• You do not belong

18



Misunderstandings About 
Microaggressions

• Exaggerating harm – Making mountains out of 
molehills

• “Everything is a microaggression” in this climate of 
political correctness

• Hypersensitivity 
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Effects of Microaggressions

• Negatively impact job satisfaction, self-esteem, and 
mental/physical health

– Lower self-esteem

– Higher rate of depression and trauma
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Cumulative Impact

• Although subtle, microaggressions can add up over 
time

• May create hostile work environment
– Same effect on women as harassment

• “Death by a thousand cuts”
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Roles in Microaggressions
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Initiator Target

You are 
articulate

Observer

Observer
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Challenging Microaggressions
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Initiator Target

You are 
articulate

Bystander

Ally
Ally – Speaks up

By-stander – Stands by
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Spectrum of Responses
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No response 
In your own head

Stereotype tax

“Keep it light, keep it 
moving”

Confront it Directly

Possible Benefits:
• Keep on track
• Save time and energy
• Self-protection: show 

no vulnerability

Possible Benefits:
• Keep on track
• Lay down a marker
• A warning shot
• Other side can save face

Possible Benefits:
• Act of self-esteem
• Attack it head on
• Deter future 

misbehavior
• Inspire change

Possible Risks:
• Allowing yourself to be 

harmed (especially 
long-term)

• No change to 
environment 

Possible Risks:
• Too subtle – no impact
• Too strong – stops 

activity already moving 
in your favor

Possible Risks:
• Does not stop activity
• May not be worth it
• Picking the wrong 

battle?

0                                                                                                                        100



Considerations Before Responding

1. Be selective in which offense or abuse is worthy of action 
and effort

2. Choose when and where to respond

3. Adjust response as situation warrants

4. Be aware of relationship factors with perpetrator

5. Consider consequences of responding
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Guidelines for Speaking Up

1. Pause/ask for pause
2. Assume Good Intent
3. Explain
4. Be patient but expect progress
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Assume Good Intent

• “I know you didn’t mean anything by this…”

• “I know you probably don’t know…”

• ”I know you were trying to be curious…”

Put the initiator at ease by assuming their intent 
was good.
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Challenging Microaggressions

• Ask
• “What do you mean by that?”

• “Why did you act in that way?”

– Give the person who made the microaggression 
an opportunity to explain their actions.



Guidelines for Responding as Initiator

1. Acknowledge feedback with gratitude

2. Replace defensiveness with curiosity and 
empathy

3. Follow through and follow up
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Microaggressions in the Workplace
• 64% of women experience microaggressions at 

work
– 89% more likely to experience gender-based 

microaggressions

• Gender stereotypes lead to potentially 
discriminatory assumptions
– Calling female colleagues “sweetheart”
– Referring to a court reporter who is a man as a “male 

court reporter” or woman judge as “female judge”
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Microaggressions in Legal Profession

• 80% of female attorneys have reported experiencing 
microaggressions
– Female attorneys asked if they are a court reporter 

• 33% of young lawyers experience bullying at work

• Microaggressions can impact whether a person is 
hired, promoted, the type of work they receive, etc. 
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Bad for Business
• Higher employee turnover

• Increased recruitment and hiring

• Lower productivity

• Absenteeism

• Employee medical issues

• Reputation

• Workplace climate
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Microaggressions in the Jury Room

• “Beyond reasonable doubt” 
– Meaning changes based on white or black defendant

• Minority jurors’ opinions disregarded 

• Unbiased judicial factfinding impacted by 
microaggressions
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Combat Microaggressions - Individual

• Dismissive attitudes are harmful

• Self-reflect on times you experienced or committed 
microaggressions 

• Avoid making assumptions and/or labeling people

• Drop the defensiveness

• Think before you speak
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Think Before You Speak

• “Is what I am about to say /ask based on stereotypes or 
assumptions about a marginalized group?”

• “Does this question their normalcy or make them feel like a 
threat or curiosity?”

• ”Is thing going to make the person feel inadequate or as if 
they don’t belong?”

• “Would I say the same thing to a person of a different 
gender/race/religion, etc.?”
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Combat Microaggressions - Organization

• Foster inclusivity and a supportive environment

• Collaborate and seek relationships with organizations 
who are committed to diversity and inclusion

• Offer training seminars and educational resources

• Hire diverse employees
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Setting Impacts Acceptability
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Educational Resources

• Subtle Acts of Exclusion by Tiffany Jana & Michael Baran

• Microaggressions in Everyday Life by Derald Wing Sue & Lisa Beth 
Spanierman

• How to Deal with Microaggressions as a Female Attorney by Claire E. 
Parsons (Ms. JD 2018)

• About Microaggressions by Ronald Wheeler (Law Library Journal 2016)

• Down Along with That Devil's Bones: A Reckoning with Monuments, 
Memory, and the Legacy of White Supremacy by Connor Town O'Neill
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Thank You.

Michael Downey and Paige Tungate
Downey Law Group LLC

(314) 961-6644
(844) 961-6644 toll free

info@DowneyLawGroup.com


