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Introductory Matters
• Audio Issues – If you are having audio issues, please try connecting by telephone using the dial-in 

information, which is:
Dial-in number (US): (701) 801-6121

**No Access Code**
• Watch the Slides -- https://join.freeconferencecall.com/downeycle
• Technical Problems – contact Paige Tungate at ptungate@DowneyLawGroup.com

• Questions – Please submit questions during the program using the CHAT function, or email Paige 
Tungate at ptungate@DowneyLawGroup.com

• Post-Program Survey – A survey will be emailed to you about 30 minutes after program. Also, 
there is a link to the survey at the end of these slides

• Certificate of Completion – Available through the Post-Program Survey

• Kansas Credit – If you are seeking Kansas credit, you will need to enter the two Attendance 
Verification Words and your Kansas information into the Post-Program Survey. Please complete 
this information in the survey within 3 days of the program, so we can ensure you receive proper 
credit

https://join.freeconferencecall.com/downeycle
mailto:ptungate@DowneyLawGroup.com
mailto:ptungate@DowneyLawGroup.com


What makes a person a
good leader?
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Select Missouri Rules Against Bias, 
Prejudice and Harassment



Missouri Rule 4-8.4(g)
It is professional misconduct for a lawyer to: . . . 

(g) manifest by words or conduct, in representing a client, bias or 
prejudice, or engage in harassment, including but not limited to bias, 
prejudice, or harassment based upon race, sex, gender, gender 
identity, religion, national origin, ethnicity, disability, age, sexual 
orientation, or marital status. This Rule 4-8.4(g) does not preclude 
legitimate advocacy when race, sex, gender, gender identity, religion, 
national origin, ethnicity, disability, age, sexual orientation, marital 
status, or other similar factors, are issues. This paragraph does not 
limit the ability of a lawyer to accept, decline, or withdraw from a 
representation in accordance with Rule 4-1.16.
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Missouri Rule 15.05(a)(2)

[E]ach lawyer shall complete and report, during each reporting 
year, a total of at least 15 credit hours of accredited programs, 
seminars, and activities. For each reporting year: 

(1) at least three of the total 15 credit hours must be devoted 
exclusively to accredited ethics programs . . . ; and

(2) at least one of the three ethics credit hours required under 
Rule 15.05(a)(1) must be devoted exclusively to explicit or 
implicit bias, diversity, inclusion, or cultural competency. 
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Missouri Rule 15.01.10

• Programs, seminars, and activities in the area of explicit or 
implicit bias, diversity, inclusion, and cultural competency
shall focus on issues in the legal profession and in the practice 
of law. 

• Such programs, seminars, and activities shall not include the 
substantive law of illegal discrimination except to the extent 
that the topics set forth above are directly and substantially 
discussed in relationship with such topics.
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Brain Functionality
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https://en.wikipedia.org/wiki/Checker_shadow_illusion#/media/File:Checker_shadow_illusion.svg
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Count how many times the players 
wearing white pass the basketball.

*
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https://www.youtube.com/watch?v=xwPmAS8DTGU
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Two Years Later, We Finally Know Why People Saw 
“The Dress” Differently

Two years later we have a much better idea of what may have been a reason for the varied perceptions: People’s 
perceived color is also informed by their perception of lighting. And the image of the dress, taken on a cellphone, 
contained a lot of uncertainty in terms of lighting conditions. Was it taken inside or outside? This matters because it 
implies artificial or natural light. Was the dress illuminated from the front or the back? This matters because if it was 
back-lit, it would be in a shadow, otherwise not.

The brain cannot be accused of epistemic modesty. It is well-known that in situations like this—where it faces profound 
uncertainty— [the brain] confidently fills in the gaps in knowledge by making assumptions. Usually, its assumptions are 
based on what it has most frequently encountered in the past. For instance, if the sensory information is more 
uncertain, observers will estimate object speeds to be slower than they actually are, presumably because slow objects 
are much more common in the environment than fast ones. (Indeed, most objects in any given field of view don’t move 
at all.) Color and lighting are no exception.

As the illumination conditions are impossible to clearly assess in the dress image, people make assumptions about 
what they are. Different people do this in differing ways, which is what causes the different interpretations of color. At 
least, that’s what my research shows, thanks to 13,000 people, including many Slate readers, who took surveys on what 
they saw when they saw the dress and also compiled other information about how they generally perceived the photo 
and the world.

Remember, the dress is actually blue and black, though most people saw it as white and gold, at least at first. My 
research showed that if you assumed the dress was in a shadow, you were much more likely to see it as white and gold. 
Why? Because shadows overrepresent blue light. Mentally subtracting short-wavelength light (which would appear 
blue-ish) from an image will make it look yellow-ish. Natural light has a similar effect—people who thought it was 
illuminated by natural light were also more likely to see it as white and gold. Why? Because the sky is blue, daylight also 
overrepresents short wavelengths, compared with relatively long-wavelength artificial (until recently, usually 
incandescent) light. Just as mentally subtracting blue light leaves the image looking more yellow, mentally subtracting 
yellow light from an image leaves an image looking more blue, which is what I found empirically.
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https://slate.com/technology/2017/04/heres-why-people-saw-the-
dress-differently.html
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Cognitive Biases



Cognitive Bias

Cognitive biases are unconscious errors in 
thinking that arise from problems related to 
memory, attention, and other mental mistakes. 
(Simple Psychology 2021)
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Types of Cognitive Bias
• Confirmation bias

• The Dunning-Kruger Effect

• In-group bias

• Self-serving bias

• Availability bias

• Fundamental attribution error

• Hindsight bias (Knew-it-all-along effect)

• Narrative fallacy

• Anchoring bias

• Optimism/Pessimism bias

• Halo effect

• Status quo bias
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Self-Serving Bias

• Generally believe more ethical, more nobly 
motivated, and better drivers than average

• Favor the letters that appear in own names as 
“attractive”

• Favor own traits as traits of a good leader or creative 
person

Cordelia Fine, A Mind of Its Own
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How We Assess Failure?

• Prefer explanations that place ourselves in 
best light
– Successes are ours, failures are someone else’s

– Higher stakes increase self-protective habits

– Self-handicapping: equipping with an advance 
excuse for failure (did not care or try, etc.)
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Dunning Kruger Effect
(Illusory Superiority)

• Those with low ability at a task overestimate 
their own ability

• Those with high ability at a task 
underestimate their own ability
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Von Restorff Effect

• “Isolation effect” – predicts that, 
when shown multiple homogenous 
stimuli, people are more likely to 
remember a different/unique 
stimulus

28

*



Framing Effect

• People react to a particular choice 
differently depending upon how it is 
presented – for example, as a loss or gain
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Confirmation Bias
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• People pay more attention to 
information that confirms their 
existing belief system
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Attribution Bias

• People make more favorable 
assessments of behaviors and 
circumstances for people in their 
“group” and judge the “out group” 
less favorably
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Availability Bias

• People default to “top of mind” 
information

• Example: if “leader” makes you think of a 
male, you will choose more males to lead
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Affinity Bias

• Tendency to gravitate toward and 
develop relationships with people 
more like ourselves, who share 
similar interests and backgrounds
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"Monetary favors and their response 
on neural responses"

36

Ann Harvey, et 
al., Journal of 
Neuroscience 
(2010)

Discussed in 
Daniel Ariely, 
The (Honest) 
Truth About 
Dishonesty

http://www.ncbi.nlm.nih.gov/pubmed/20631188
*

http://www.ncbi.nlm.nih.gov/pubmed/20631188


Impact on Brain Function
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Major impact on 
ventromedial 

prefrontal cortex
*
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Cognitive Biases and the 
Legal System
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Evaluating Evidence of a Crime
Beliefs in a suspect’s guilt and false confessions have 
been shown to bias evaluations of forensic evidence 
– Fingerprint examiners’ determinations about whether 

two fingerprints match
– Judgments between a composite of a perpetrator and a 

suspect 
– Eyewitness identification decisions (such that knowledge 

of a lineup member’s confession can lead witnesses to 
identify the confessor)

– Evaluations of DNA evidence
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Steve Charman, Melissa Kavetski, & Dana Hirn Mueller (2017)
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COGNITIVE BIAS AMONG POLICE OFFICERS 195

Table 1
Mean Initial Belief of Guilt Ratings, Evidence Ratings, and Final Belief of Guilt Ratings (SDs in Parentheses) Among Police Officers as a Function of Type of Evidence
and Valence of Evidence

Valence of initial evidence Initial belief in
suspect’s guilt

Evidence evaluation Final belief in
suspect’s guilt

Alibi
strength

Composite
similarity

Handwriting
similarity

Informant
implication

DNA evidence
Exonerating (n = 12) 12.2 (21.9) 4.3 (.9) 64.6 (24.2) 43.5 (35.5) 34.7 (26.8) 39.0 (27.2)
Neutral (n = 15) 31.7 (23.2) 3.5 (1.1) 59.3 (27.4) 47.3 (29.3) 47.5 (21.4) 53.7 (23.8)
Incriminating (n = 18) 79.4 (26.8) 3.6 (1.1) 74.3 (14.9) 58.7 (33.1) 58.2 (20.2) 78.4 (14.9)

Eyewitness evidence
Exonerating (n = 16) 31.6 (21.4) 3.4 (1.0) 67.7 (26.2) 65.4 (26.3) 46.7 (25.6) 55.2 (25.3)
Neutral (n = 12) 29.9 (19.5) 3.6 (1.0) 58.6 (27.2) 48.1 (31.5) 50.5 (28.2) 55.3 (21.8)
Incriminating (n = 16) 52.3 (24.0) 3.6 (1.4) 61.5 (30.3) 63.2 (27.6) 49.9 (26.9) 62.0 (23.1)

Total
Exonerating (n = 28) 23.3 (23.4) 3.8 (1.0) 66.3 (24.9) 56.3 (31.7) 41.7 (26.3) 48.3 (26.8)
Neutral (n = 27) 30.9 (21.3) 3.5 (1.0) 59.0 (26.8) 47.7 (29.7) 48.8 (24.0) 54.4 (22.5)
Incriminating (n = 34) 66.6 (28.6) 3.6 (1.2) 68.3 (24.0) 60.8 (30.2) 54.3 (23.6) 70.7 (20.7)

Note: Alibi strength is measured on a 1–7 scale; all other variables are measured on a 0–100 scale.

generalize to police officers, we also included a comparison
student sample.

We hypothesized that (a) police officers’ initial beliefs in a
suspect’s guilt would predict their beliefs about the incriminat-
ing/exonerating value of subsequent ambiguous evidence; (b)
that this would result in a bias snowball effect such that the
biased evaluations of evidence would predict the extent to which
police officers update their beliefs in the suspect’s guilt; and (c)
that these context effects would exist among police officers as
well as among students.

Method

Participants

Police and sheriff’s departments across the US were con-
tacted via email and asked to participate in this online study.1

Each department received two additional reminders to partic-
ipate. Data collection was stopped when no new data were
collected for one month. Of those contacted, 89 law enforce-
ment officers from 24 states participated (21% female; mean
age = 45 years, SD = 10; 76% White, 4% Hispanic, 1% Black,
1% Asian, 1% Native American, 16% no reply). These officers
had an average of 20 years (SD  = 10) experience, and held vari-
ous ranks (29% chief of police, 24% detective/investigator, 13%
patrol officer, 9% lieutenant, 9% police officer, 6% sergeant, 5%
captain, 5% other). See Table 1 for distribution of police officers
to condition.

As a comparison sample, 227 students from a large South-
eastern university also participated (82% female; mean age = 22
years, SD  = 5; 70% Hispanic, 8% White, 8% Black, 4% Asian,

1 Response rate is impossible to calculate, since recruitment depended on
the person who was contacted—generally the police chief—passing along the
invitation to participate to the various officers in that department. It is unknown
how often this information was passed along, and thus unknown how many
actual detectives/police officers received the invitation.

2% Haitian, 8% other). Student-participants were recruited via
announcements made in large undergraduate psychology classes
and were given a deadline by which they needed to have partic-
ipated. All data collected during that time period were used in
analyses. See Table 2 for distribution of students to condition.
Both samples engaged in the same procedures.

Materials  and  Procedure

All data were collected via an online Qualtrics survey. Partic-
ipants first provided basic demographic information regarding
age, gender, and ethnicity; law enforcement participants also
provided information regarding rank, years of experience, and
location by state. Participants were then given a short synopsis
of a crime and subsequent apprehension of a suspect, which they
were led to believe was taken from an actual case (see Appendix
A). To provide variability in participants’ initial beliefs in the
suspect’s guilt, each participant was randomly assigned to one of
six fully crossed conditions, in which they read about (a) DNA or
eyewitness evidence, which was either (b) incriminating (a DNA
match or an eyewitness identification of the suspect), exonerat-
ing (a DNA non-match or eyewitness non-identification of the
suspect), or neutral (inconclusive DNA results or a witness who
stated that he did not get a good view of the crime and refused
to view a lineup). After reading about this evidence, participants
were asked to rate the likelihood that the suspect was guilty on a
Likert-type scale from 0 (extremely  unlikely) to 100 (extremely
likely). This measure served as the initial likelihood of guilt rat-
ing that was used to predict participants’ subsequent ratings of
the ambiguous evidence.

Next, participants were provided with the four pieces of
forensically relevant evidence (each created to be ambiguous as
to its incriminating/exonerating value) in a randomized order.
They rated each piece of evidence before moving on to the next
piece.

https://www.sciencedirect.com/science/article/abs/pii/S
2211368116301486
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“Hot Cognition”

• Experienced criminal investigators evaluating 
witness statement
– Sad evaluator: perception of witness and 

situational variables

– Angry evaluator: only perception of witness 
variables
• Unaffected by statement-hypothesis consistence

43

https://www.researchgate.net/publication/6640186_Hot_cognition_in_investigative
_judgments_The_differential_influence_of_anger_and_sadness

*
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https://www.youtube.com/watch?v=K3hAVT2sDqQ

https://www.youtube.com/watch?v=K3hAVT2sDqQ


Suggestions to Address Biases

• Keep forensic expert blind to existence of 
other evidence

• Sequential unveil information to forensic 
experts

• Difficult for police, detectives, and judges to 
make these adjustments

45
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https://www.ncsc.org/__data/assets/pdf_file/0023/42845/vdq-
underestimating-the-unrepresented-072820.pdf

Bias When Represented

*



Cognitive Bias Challenges Lawyers

• Limits ability to make quality decisions quickly

• Impacts ability to be impartial and objective

• Client incorrectly convey facts of case

• Client underestimates or overestimates consequence 
of legal decision
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Examples
• Ignoring facts that contradict lawyer’s ideal version of the 

events (Confirmation)

• Presuming a defendant is guilty because of their race 
(Confirmation) 

• Hiring associates with the same race/gender as your own (In-
group)

• Thinking good-looking people are smarter than less attractive 
people. (Halo-effect) 
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• Using case strategies that previously worked in a 
memorable case (Availability)

• Deciding not to promote an associate because the 
managing partner remembers one mistake the associate 
made years ago. (Availability) 

• Client making key decisions based on initial piece of 
information received, without regard for new, contradictory 
information (Anchoring)

• Claiming after the fact that you always knew the judge 
would deny your motion for summary judgment. 
(Hindsight)
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“Written in Black & White” (2014)
Scoring of legal memorandum varied depending what scorer was 
told about author’s race:

50

Category African American Caucasian 
American

Total Score 3.2 4.1

Spelling errors 5.8 2.9

Technical writing 
errors 4.9 4.1

Formatting edits 29 11

*



Impacts of Bias

• Hiring

• Retention

• Evaluation of work/performance

• Promotions

• Success in profession
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Cognitive Bias vs. Logical Fallacy

• Logical fallacy stems from an error in a logical 
argument.

• Cognitive bias are rooted in thought 
processing errors often arising from problems 
with memory, attention, attribution, and 
other mental mistakes. 

52
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Reducing Cognitive Bias
• Be aware and honest

• Challenge own beliefs

• Try blind approach

• Focus on objective factors

• Embrace collaboration

• Do not try to be an expert in every area of law
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Premortem Case Objectivity Exercise
1. Gather case team

2. Describe plan for case

3. Imagine end result of the case is a disaster 
for your client 

4. Explain how the worst result occurred

54



"The Dirt on Coming Clean"

55

Daylian M. Cain et 
al., Journal of Legal 
Studies (2005)

Discussed in Daniel 
Ariely, The (Honest) 
Truth About 
Dishonesty
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http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.722.7847&
rep=rep1&type=pdf*

http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.722.7847&rep=rep1&type=pdf


Lawyers who understand human 
cognitive abilities and their 

limitations are one step ahead of 
their colleagues remaining in 

ignorance of such important things.

Source: A Proverb in Mind The Cognitive Science of Proverbial Wit and Wisdom
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Conclusory Matters
• Questions – If you have questions after the program, please email them 

to Paige Tungate at ptungate@DowneyLawGroup.com

• Post-Program Survey – A survey will be emailed to you about 30 minutes 
after this program. Also, here is the survey link:

https://www.surveymonkey.com/r/Cognitive10-2021

• Certificate of Completion – Available through the Post-Program Survey

• Kansas Credit – If you are seeking Kansas credit, you need to enter the 
two Attendance Verification Words and your Kansas information into the 
Post-Program Survey. Please complete this information in the survey 
within 3 days of the program, so we can ensure you receive proper credit

mailto:ptungate@DowneyLawGroup.com
https://www.surveymonkey.com/r/Cognitive10-2021


November 3 (Wednesday) at 12 Noon CT – Legal Ethics & Settlement Agreements

November 16 (Tuesday) at 3 PM CT – Legal Ethics Update

December 8 (Wednesday) at 12 Noon CT – Ethics for Family Law Attorneys

December 17 (Friday) at 12 Noon CT – Ethics for Multijurisdictional and 
Virtual Law Practice

January 11 (Tuesday) at 3 PM CT – Legal Ethics for Corporate Practice

January 27 (Thursday) at 12 Noon CT – Addressing Bias in the Legal System: 
Cognitive Bias

Sign up at www.DowneyEthicsCLE.com
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Future Programs – Free Ethics CLE

http://www.downeyethicscle.com/


Thank you

Downey Law Group LLC
(314) 961-6644

(844) 961-6644 toll free
Info@DowneyLawGroup.com


