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Introductory Matters

• Audio Issues – If you are having audio issues, please try connecting by telephone using the dial-in 
information, which is:

Dial-in number (US): (701) 801-6121
**No Access Code**

• Watch the Slides -- https://join.freeconferencecall.com/downeycle

• Technical Problems – contact Paige Tungate at ptungate@DowneyLawGroup.com

• Questions – Please submit questions during the program using the CHAT function, or email Paige 
Tungate at ptungate@DowneyLawGroup.com

• Post-Program Survey – A survey will be emailed to you about 30 minutes after program. Also, 
there is a link to the survey at the end of these slides

• Certificate of Completion – Available through the Post-Program Survey

• Kansas Credit – If you are seeking Kansas credit, you will need to enter the two Attendance 
Verification Words and your Kansas information into the Post-Program Survey. Please complete 
this information in the survey within 3 days of the program, so we can ensure you receive proper 
credit

https://join.freeconferencecall.com/downeycle
mailto:ptungate@DowneyLawGroup.com
mailto:ptungate@DowneyLawGroup.com
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Amendment to Missouri
Rule 4-1.8



Missouri Rule 4-1.8(e)

A lawyer shall not provide financial assistance to a client in 
connection with pending or contemplated litigation, except that:

(1) a lawyer may advance court costs and expenses of litigation, 
including medical evaluation of a client, the repayment of 
which may be contingent on the outcome of the matter; and 

(2) a lawyer representing an indigent client may pay court costs 
and expenses of litigation on behalf of the client. 
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Model/MO Addition – Rule 4-1.8(e)(3)
a lawyer representing an indigent client pro bono may provide emergency 
financial assistance to the client, whether monetary or in-kind, for food, 
housing, transportation, medicine, and other basic necessities. The lawyer:

(i) may not promise, assure, or imply the availability of such emergency 
financial assistance prior to retention or as an inducement to continue 
the client-lawyer relationship after retention;

(ii) may not seek or accept reimbursement from the client, a relative of the 
client or anyone affiliated with the client; and

(iii) may not publicize or advertise a willingness to provide such emergency 
financial assistance to prospective clients.

Emergency financial assistance under this Rule may be provided even if the 
representation is eligible for fees under a fee-shifting statute.
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Expanded Public Remote Access to Court Records

Effective July 1, 2023 
(Order entered June 28, 2022) 



Chief Justice Wilson’s Statement

“With the assistance of Missouri’s Court Automation Committee, 
a statutory entity comprised of members from all three branches 
of government, the judiciary has been working toward this goal 
for a number of years. Today’s orders will ensure court 
documents that are currently open to the public will be truly 
accessible to the public. These improvements will fundamentally 
change the way individuals access public court documents, while 
balancing the need to protect confidential information and 
ensure the overall security and reliability of our underlying case 
management system.”
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Order Effective July 1, 2023
(1) Repeal of subdivision 2.02, entitled "General Policy," of Court Operating 

Rule 2, entitled "Public Access to Records of the Judicial Department," and 
in lieu thereof adoption of a new subdivision 2.02, entitled "General 
Policy.”

(2) Adoption of a new subdivision 19.10, entitled "Redaction Requirements," 
of Rule 19, entitled "Infractions, Misdemeanors or Felonies – General." 

(3) Adoption of a new subdivision 55.025, entitled "Redaction Requirements," 
of Rule 55, entitled "Pleadings, Motions, and Hearings." 

(4) Adoption of a new subdivision 84.015, entitled "Redaction Requirements," 
of Rule 84, entitled "Procedure in All Appellate Courts." 
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Significant Changes
• Opens court records to the public from personal computers and hand-held 

electronic devices 

• Requires any counsel, party, or other person offering a document for filing 
in any court to redact confidential information that is confidential 
pursuant to statute, court rule or order, or other law. See Court Operating 
Rule 2.02(c), effective July 1, 2023. 

• Places responsibility for rests solely with the counsel, parties, or any other 
person filing the document. Courts will not review each case document to 
ensure compliance or refuse to accept or file a document on that basis. 
See Court Operating Rules 2.02(d), eff. July 1, 2023. 
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Guidance on Redactions

• Make clear when/where information has been 
redacted

• Use generic descriptors if needed to reference what 
has been redacted

• Provide a contemporaneous “confidential redacted 
information filing sheet”
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Ethical Considerations for Redactions

Rule 4-1.1 – Competence 

Rule 4-1.6 – Confidentiality of Information 

Rule 4-3.4 – Duties to Opposing Party and Counsel and Ethical 
Obligation to Follow Court Orders and Rules 

Rule 4-5.3 – Responsibilities Regarding Nonlawyer Assistants 

Rule 4-8.4 - Misconduct 
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Rule 4-1.1 Competence

“A lawyer shall provide competent representation to a client. 
Competent representation requires the legal knowledge, skill, 
thoroughness and preparation reasonably necessary for the 
representation.” 

Comment [6] To maintain the requisite knowledge and skill, a 
lawyer should keep abreast of changes in the law and its 
practice, including the benefits and risks associated with relevant 
technology, engage in continuing study and education, and 
comply with all continuing legal education requirements to 
which the lawyer is subject. 
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Warning – Black Highlighting

• Placing computer-generated highlighting over text 
generally does not remove the text under the 
highlight
– The text can be “copied” from under the highlighting after 

the document is saved

• Make sure if you are using a computer to redact that 
you use a redaction program, not highlighting
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Rule 4-1.6(a) and (c)
(a) A lawyer shall not reveal information relating to the 
representation of a client unless the client gives informed 
consent, the disclosure is impliedly authorized in order to carry 
out the representation, or the disclosure is permitted by Rule 
4-1.6(b). 

... 

(c) A lawyer shall make reasonable efforts to prevent the 
inadvertent or unauthorized disclosure of, or unauthorized 
access to, information relating to the representation of the 
client. 
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Rule 4-3.4(c)

A lawyer shall not: ... 

(c) knowingly disobey an obligation under the rules of a 
tribunal, except for an open refusal based on an 
assertion that no valid obligation exists 
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Rule 4-5.3
With respect to a nonlawyer employed or retained by or associated with a 
lawyer:

(a) a partner, and a lawyer who individually or together with other lawyers 
possesses comparable managerial authority in a law firm, shall make 
reasonable efforts to ensure that the firm has in effect measures giving 
reasonable assurance that the person’s conduct is compatible with the 
professional obligations of the lawyer; 

(b) a lawyer having direct supervisory authority over the nonlawyer shall 
make reasonable efforts to ensure that the person’s conduct is 
compatible with the professional obligations of the lawyer; and . . .
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Rule 4-5.3
With respect to a nonlawyer employed or retained by or associated with a 
lawyer: 

. . . 

(c) a lawyer shall be responsible for conduct of such a person that would be a 
violation of the Rules of Professional Conduct if engaged in by a lawyer if: 

(1) the lawyer orders or, with the knowledge of the specific conduct, 
ratifies the conduct involved; or 

(2) the lawyer is a partner, or has comparable managerial authority in the 
law firm in which the person is employed, or has direct supervisory 
authority over the person and knows of the conduct at a time when 
its consequences can be avoided or mitigated but fails to take 
reasonable remedial action. 
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Rule 4-8.4

It is professional misconduct for a lawyer to:

(a) violate or attempt to violate the Rules of Professional 
Conduct, knowingly assist or induce another to do so, or do so 
through the acts of another; 

... 

(d) engage in conduct that is prejudicial to the administration of 
justice 
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Updates to Rule 5 – Complaints & 
Proceedings Thereon

Effective January 1, 2023
(Order entered May 31, 2022) 



Supreme Court

Board of Law
Examiners The Missouri Bar Attorney Discipline 

System
Judicial

Commission
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Missouri Discipline Process Flow Chart 
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Changes to Rule 5.01 Advisory 
Committee

• Clarifies role is to act in accordance with responsibilities as provided by 
Rules 4, 5, and 6

• Number of members reflects current practice (9 lawyers, 3 non-lawyers)

• Clarifies roles of Chair and Vice-Chair

• Permits attendance of members by phone, video, or similar technologies

• Advisory Committee Regulation prohibits members’ appearance as expert 
witness or serving as counsel in an attorney discipline matter. 

25



Rule 5.04 – Disciplinary Hearing Officers

• Minimum 24 lawyers and 12 lawyers to serve as 
hearing panel officers

• Permits attendance of members by phone, video, or 
similar technologies when presiding officer expressly 
determines that the public interest requires the 
proceeding to go forward
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Rule 5.105

Explicitly provides that all Diversion Agreements shall include a 
provision requiring examination of the lawyer’s trust account 
during the term of the diversion
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Rule 5.11 (formerly 5.12)
• Change as to standard for dismissal of a complaint from “no probable 

cause” to believe the lawyer violated Rule 4 to “insufficient probable 
cause to believe the lawyer has engaged in professional misconduct that 
would justify issuing an admonition or filing an information....” 

• Explicitly authorizes the CDC to issue a guidance letter regarding Rule 4

• Clarifies process for requests for review of closed complaints with the 
Advisory Committee

• Explicitly authorizes the Advisory Committee to issue a guidance letter 
regarding Rule 4
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Rule 5.12

• Clarifies “[a]n accepted admonition is not discipline imposed 
by this Court but by may be considered in determining 
discipline for subsequent misconduct.” 

• Limits to 15 days extensions to either accept or reject an 
admonition
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Rule 5.1255

• Clarifies Legal Ethics Counsel (LEC) acts as clerk on behalf of 
the Chair of the Advisory Committee for matters filed before a 
Disciplinary Hearing Panel (DHP)

• Chair acts in accordance with Rule 5 with assistance of LEC 

• Requests for records while matters pending before a DHP go 
to LEC
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Rule 5.13 - Answers

• Consolidates provisions relating to answers

• Explains that motions to dismiss the Information or counts 
therein, or other dispositive motions, shall not be permitted

• Clarifies Advisory Committee Chair may rule on other motions 
prior to the appointment of a Disciplinary Hearing Panel

• Provides a process for filing an Answer out of time
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Rule 5.14

• Clarifies that a single Disciplinary Hearing Panel may be 
assigned if two or more lawyers are alleged to have engaged 
in misconduct arising out of same acts or transactions and 
may be a single proceeding

• Provides process for filing of pleadings and other documents 
when matter is before a Disciplinary Hearing Panel
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Rule 5.15
• Clarifies process for amending Information and Answer – not less than 10 days 

prior to the hearing 

• Motions to dismiss the Information or counts therein, or other dispositive 
motions, shall not be permitted

• No amicus briefs 

• No expert testimony regarding interpretations of Rules 4 or 5 permitted

• Virtual proceedings permitted if in public interest 

• At the conclusion of a hearing, the DHP may request proposed findings of fact, 
conclusions of law and a recommended sanction

• � Proposed findings, conclusions and recommended sanction shall be filed 
contemporaneously by both parties
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Rule 5.16 – Decision of Hearing Panel

• Panel may issue an admonition or a written decision, or it may 
recommend dismissal

• Panel may recommend a disciplinary action based on totality of 
misconduct

• Provides factors for panel to consider

• Relocates from 5.19 the processes for submitting the matter to the Court 
once the parties have accepted or rejected the decision of the Panel
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Clarifies Court-Ordered Discipline

Court may impose discipline of any of the following:

(1) Reprimand [eliminates reprimand with requirements/conditions]

(2) Probation, subject to the provisions of Rule 5.175

(3) Stayed suspension with probation, subject to the provisions of Rule 5.175

(4) Suspension, whether stayed or not, shall be for an indefinite period but may 
include a period of not less than six months and not more than three years during 
which the respondent cannot apply for reinstatement

(5) Disbarment
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Factors to Consider Regarding Sanction

Factors for Decision Recommendation. The disciplinary hearing panel may 
consider the following factors in making its recommendation as to discipline:

(1) Recommendations of the parties;

(2) Discipline imposed by this Court in precious reported decisions;

(3) ABA Model Standards for Imposing Lawyer Sanctions;

(4) The factors established in Rule 5.285;

(5) The factors established in Rule 5.175; and 

(6) Prior accepted admonitions.
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Rule 5.19

If the Court rejects a DHP decision that has been concurred in by 
both the Informant and the Respondent, the Court has the 
option of suggesting a proposed disposition to the parties. 
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Duty to Self-Report

• Rule 5.20 – discipline in another jurisdiction (within 10 days)

• Rule 5.21 – criminal conviction (guilty or nolo contendere plea 
or adjudication) within 10 days
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Rule 5.27 Procedure Following 
Disbarment or Suspension

• Clarifies that lawyer must cease practicing law and wind up 
the lawyer’s practice

• Must file a verified certificate of compliance with this Court 
and the CDC attesting to complete performance of obligations 
under Rule 5.27
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Rule 5.30 – Opinions of Advisory Committee
and Legal Ethics Counsel

• Provides that Formal Opinions are binding

• Clarifies that LEC may give informal opinion on lawyer’s 
prospective conduct.

• Lawyer may disclose info to LEC pursuant to Rule 4-1.6(b)(2)
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Rule 5.31 – Public and Media Access

• Clarifies access to public portions of hearings for both the 
public and media

• Addresses virtual access to virtual hearings

• Updates definition of “Recording” to include streaming or 
broadcasting live or later 

41



42

New Missouri Informal Opinions
(August 2022)



Missouri Informal Opinion 2022-05
• Attorney represents Client in a dissolution of marriage.

• After several months of negotiation with Opposing Counsel, Attorney believes an 
agreement has been reached regarding matters of custody of minor children and pets, 
sale of the marital home, division of property, support, etc.

• Client is unhappy with the proposed agreement and files a disciplinary complaint 
against Attorney without telling Attorney.

• Attorney continues to represent Client, and Client never expresses dissatisfaction with 
Attorney, just with the proposed agreement.

• A few weeks later, Attorney receives a letter from the Office of Chief Disciplinary 
Counsel (OCDC) asking for Attorney to respond to Client’s complaint.

• A hearing is scheduled in two weeks on Client’s dissolution matter. Attorney is upset 
that Client filed a complaint with OCDC, but never expressed dissatisfaction with 
Attorney directly.

• Attorney asks if Attorney must withdraw from representing client due to the filing of 
the complaint with OCDC.
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Informal Opinion 2022-05 – Answer
• Just because Client filed a disciplinary complaint against Attorney with the Office 

of Chief Disciplinary Counsel, Attorney is not necessarily required to withdraw 
from representing Client in this matter. 

• Attorney must continue to communicate directly with Client regarding the 
representation. See Missouri Informal Opinion 20050059.

• Sometimes the lawyer-client relationship may continue despite the filing of a 
disciplinary complaint, depending on the nature and severity of Client’s allegations 
of misconduct and the overall health of the lawyer-client relationship. Attorney 
should assess if a material limitation conflict exists pursuant to Rule 4-1.7(a)(2) 
based on Attorney’s personal interest in refuting the allegations of misconduct.

• In making such assessment, Attorney should consider if there is a significant risk as 
to Attorney’s ability to consider, recommend, and carry out an appropriate course 
of action for Client. Rule 4-1.7, Comment [8].

• Attorney must also assess if Attorney’s own personal interest in refuting the 
misconduct allegations will have an adverse effect on the representation of 
Client. Rule 4-1.7, Comment [9].
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Informal Opinion 2022-05 – Answer 
(continued)

• If Attorney determines Attorney has a material limitation conflict based on 
Attorney’s personal interest, Attorney may not continue with the 
representation and must withdraw pursuant to Rule 4-1.16(a)(1), provide 
notice or seek permission of the tribunal pursuant to Rule 4-1.16(c), and 
assist Client upon withdrawal pursuant to Rule 4-1.16(d).

• If Attorney has a reasonable belief that Attorney may proceed with 
representing Client without it impacting the professional judgment of 
Attorney, Attorney may proceed with the representation.
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Missouri Informal Opinion 2022-06

May Attorney A, Attorney B, and Attorney C 
form a law firm with Physician as a partner?
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Informal Opinion 2022-06 – Answer
• No. Rule 4-5.4(b) prohibits a lawyer from forming a “partnership with a nonlawyer 

if any of the activities of the partnership consist of the practice of law.”
• It is the informal advisory opinion of this Office that the term “partnership” as 

used in Rule 4-5.4(b) which would include any kind of “firm” or “law firm” as 
defined by Rule 4-1.0(c), to be “a lawyer or lawyers in a law partnership, 
professional corporation, sole proprietorship or other association authorized to 
practice law; or lawyers employed in a legal services organization or the legal 
department of a corporation or other organization.” 

• Further, Rule 4-5.4(d) prohibits a lawyer from practicing with, forming a 
professional corporation, or other association authorized to practice law for a 
profit if there is a nonlawyer owner, corporate director, or office with a similar 
responsibility, or a nonlawyer can control the professional judgment of the lawyer.

• However, Physician may be a nonlawyer employee of a law firm owned by 
Attorney A, Attorney B, and Attorney C.
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Missouri Informal Opinion 2022-07

• Attorney’s Administrative Assistant sent an email to Client at the direction 
of the Attorney that contained a letter regarding an upcoming meeting 
with Client.

• Administrative Assistant accidentally sent the email to the incorrect email 
address.

• Recipient contacted Attorney regarding receipt of the information.

• Upon learning of this error, what responsibilities does Attorney have 
under the Rules of Professional Conduct?
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Informal Opinion 2022-07 – Answer
• Attorney should first assess the nature of the letter as to what confidential 

information it contained other than the name of the client and the upcoming 
meeting. See Informal Opinions 2015-09 and 2015-02.

• Attorney is responsible for the conduct of Administrative Assistant since the email 
was sent at the direction of Attorney, so Attorney must take reasonable remedial 
action to mitigate the consequences to Client pursuant to Rule 4-5.3(c)(2).

• Attorney should disclose to Client the breach of confidential information to the 
extent reasonably necessary such that Client may make informed decisions 
regarding the representation. See Rule 4-1.4; Informal Opinions 2020-26, 2019-06, 
and 2017-02.

• Depending on the contents of the letter, Attorney must consider if there are other 
obligations under applicable state or federal law pursuant to Rule 4-1.6(c), 
Comments [15] and [16].
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Missouri Informal Opinion 2022-08

May Attorney deposit a check into a trust account 
electronically by sending the bank a photo of the check 
through the bank’s website or application? 
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Informal Opinion 2022-08 – Answer

• Attorney has an obligation under Rule 4-1.6(c) to make reasonable 
efforts to prevent the inadvertent or unauthorized disclosure of, or 
unauthorized access to, a client’s confidential information.

• So long as the bank’s website or application provides for reasonable 
security over the transmission of the check by photo, and 
appropriate trust account records can be maintained in accordance 
with Rule 4-1.15(f)(1), (2), (7), and (8), Attorney may deposit a 
check into a trust account electronically so long as the records of 
such deposit are sufficiently detailed as to each check 
deposited. See Rule 4-1.15(a)(4). 
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Missouri Informal Opinion 2022-09

• Attorney has recently been notified by Bank of its receipt of a check 
that appears to be from the Attorney’s client trust account but is 
actually a fraudulent document from someone who tried to 
duplicate the check of Attorney’s trust account to access the funds.  

• Bank advises Attorney that the current trust account should be 
closed, and that a new trust account should be opened with a 
different account number and with a different style of check.  

• Attorney has outstanding checks payable to clients drawn on that 
trust account.  

• What steps should Attorney take to ensure that this change of trust 
account is in compliance with the Rules of Professional Conduct?
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Informal Opinion 2022-09 – Answer

• Attorney should work together with Bank to ensure the security of the 
funds in the client trust account.  

• One option may be to ensure that no checks can be drawn on the existing 
account without authorization from Attorney, and that only the 
outstanding checks payable to clients can be drawn on the existing trust 
account.  

• With such safeguards in place, Attorney may leave funds in the existing 
trust account to pay the outstanding checks that have already been sent 
to clients.  
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Informal Opinion 2022-09 – Answer
(continued)

• Another option is to move all funds in the existing client trust account to a 
new account, stop payment on the outstanding checks payable to clients, 
notify clients as to such, and reissue new checks payable to clients on the 
new client trust account.  

• Other options may also be appropriate under the Rules of Professional 
Conduct, as determined by Attorney and in cooperation with the Bank.  

• Regardless of the option taken to safeguard the funds in the client trust 
account and eliminate the threat, Attorney should ensure that there is 
appropriate record keeping pursuant to Rule 4-1.15(f), and that clients are 
not responsible for any service charges when trying to negotiate their 
outstanding checks.  See Rule 4-1.15(b).  

• Finally, Attorney should contact the Missouri Lawyer Trust Account 
Foundation to notify it of the change in the account and provide 
appropriate certification as to Attorney’s annual enrollment statement 
pursuant to Rule 4-1.15(h).
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Missouri Informal Opinion 2022-10
• Attorney maintains original closed client files in paper format at a 

local storage facility.  Some of those files may have contained items 
of intrinsic value.  

• Those paper files were severely damaged in a recent natural 
disaster that resulted in record flooding in the area where the 
storage unit is located.  

• Files have been submerged in flood waters and are rotting and 
molding such that the files cannot be salvaged.  

• Attorney does not maintain electronic copies of the closed client 
files that were in storage. 

• Attorney asked what steps need to be taken under the Rules of 
Professional Conduct.
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Legal Ethics Counsel guidance on 
“Intrinsic Value”

• QUESTION: What are items of intrinsic value in a client file, 
which Rule 4-1.22 prohibits a lawyer from destroying?

• ANSWER: Missouri’s Rules of Professional Conduct do not 
define “items of intrinsic value.”  Examples may include 
securities; negotiable instruments; and original wills, deeds, 
and trust documents. 
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Informal Opinion 2022-10 – Answer

• Attorney has an obligation to maintain client files, even those that are 
closed, in accordance with Rule 4-1.22, as client owns the original file, 
cover-to-cover, as detailed in Formal Opinion 115, as amended.  

• Attorney must identify which closed files were in the storage facility and 
notify the clients or former clients as to the destruction of the original file 
since Attorney is required to maintain those files for the requisite period 
of time.  See Rules 4-1.22 and 4-1.4.  

• Attorney should assist clients or former clients to the extent reasonably 
practicable.  See Rule 4-1.16(d).  

• Since these original files have been lost, as well as items of intrinsic value, 
Attorney should consider consulting with Attorney’s malpractice insurance 
provider or private legal counsel for additional guidance. 

57



58

Conclusory Matters

• Questions – If you have questions after the program, please email them 
to Paige Tungate at ptungate@DowneyLawGroup.com

• Post-Program Survey – A survey will be emailed to you about 30 minutes 
after this program. Also, here is the survey link:

https://www.surveymonkey.com/r/update11-22

Certificate of Completion – Available through the Post-Program Survey

• Kansas Credit – If you are seeking Kansas credit, you need to enter the 
two Attendance Verification Words and your Kansas information into the 
Post-Program Survey. Please complete this information in the survey 
within 3 days of the program, so we can ensure you receive proper credit

mailto:ptungate@DowneyLawGroup.com
https://www.surveymonkey.com/r/update11-22
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https://www.surveymonkey.com/r/update11-22

https://www.surveymonkey.com/r/update11-22


Thank You.

Michael Downey and Paige Tungate
Downey Law Group LLC

(314) 961-6644
(844) 961-6644 toll free

info@DowneyLawGroup.com 


