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Connectivity/Technical Issues

Audio Issues – If you have audio issues on computer, please try accessing by 

phone at

 (701) 801-6121

**No Access Code Required**

If problems persist, contact Paige Tungate at ptungate@DowneyLawGroup.com

Watch the slides at https://join.freeconferencecall.com/downeycle

Download the slides at http://www.downeyethicscle.com/

Questions – Please submit questions during the program through CHAT or during 

or after the program by emailing Paige Tungate at 

ptungate@DowneyLawGroup.com

mailto:ptungate@DowneyLawGroup.com
https://join.freeconferencecall.com/downeycle
http://www.downeyethicscle.com/
mailto:ptungate@DowneyLawGroup.com
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CLE Information

Kansas Credit – If you are seeking Kansas credit, you will need to enter the 

two Attendance Verification Words and your Kansas Bar information into the 

Program Survey

• Please complete the Survey this week, so we can ensure you receive 

proper credit

Certificate of Completion – Available also through the Program Survey

Three ways to access Program Survey:

1. Chat - link  available in the CHAT (right now)

2. Slides - Link in the slides (here or at www.DowneyEthicsCLE.com) 

3. Email - Link sent to you in an email within 30 minutes of the end of this 

program

http://www.downeyethicscle.com/
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https://www.surveymonkey.com/r/tech062526 

https://www.surveymonkey.com/r/tech062526
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Agentic AI



AI Agents and Agentic AI

• AI agents – autonomous, decision-making systems powered by 
artificial intelligence

– Essentially  AI-specialized employees that are deployed to undertake 
particular functions

• Agentic AI systems (or multi-agent systems) – more sophisticated 
systems that are designed to operate with a higher degree of 
autonomy for the purpose of achieving a wider set of objectives 
and goals

– Act as an AI agent “conductor” or manager

– Deploy, coordinate and manage multiple AI agents

• Examples include OpenClaw, Claude Code, OpenAI Codex
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Agentic AI Example

• Firm/client provides summary of potential litigation and related 
documents

• AI agents review, organize, summarize all information received

• AI agents spot issues and identify potential claims and defenses

• AI agents can test different approaches, such as law in different 
jurisdictions or before different judges, and prepare 
summaries/outlines

• AI work product can be run back through the AI loop to test and 
further develop theories (like computer learning chess)

• None of the AI analysis and organization involves billing hours of 
time to client
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Questions

• What portion of the AI work is privileged?

• Is it UPL if the AI system performs “legal work” 

without an attorney?

• What happens if a mistake is made?
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1. What obligations do you have to be informed of 

new technologies?

2. When does new technology become the norm?

3. How does that impact ethical obligations?

10
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Overview of Program
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Ethical Framework



Ethical Framework

Rule 4-1.1 – Duty of Competence

Rule 4-1.4 – Duty of Communication

Rule 4-1.6 – Duty of Confidentiality

Rule 4-5.4 – Professional Independence

Also Rules 4-3.3, 4-5.1, and 4-5.3
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Rule 4-1.1

A lawyer shall provide competent representation to a 

client. Competent representation requires the legal 

knowledge, skill, thoroughness and preparation 

reasonably necessary for the representation.
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Comment [6] to Rule 4-1.1

[6] To maintain the requisite knowledge and skill, a lawyer 

should keep abreast of changes in the law and its practice, 

including the benefits and risks associated with relevant 

technology, engage in continuing study and education, and 

comply with all continuing legal education requirements to 

which the lawyer is subject.

§ C. 40 states have adopted duty of tech competence

§ Kansas – 2014

§ Illinois – 2016

§ Missouri – 2017
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Need to Be Tech Competent

State court opinions have imposed duties on 

attorneys to have some degree of tech 

competency.

• Johnson v. McCullough, 306 S.W.3d 551 (Mo. 2010)

• In re Rittmaster, 326 P.3d 376 (Kan. 2014)
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Sources for Tech Competency 

Obligations
• Ethical rules

• Standard of care

• Fiduciary duty

• Court-specific requirements

• Case law

• Contracts
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Rule 4-1.4

(a) A lawyer shall:

(1) keep the client reasonably informed about the status of the 

matter;

(2) promptly comply with reasonable requests for information; and

(3) consult with the client about any relevant limitation on the 

lawyer’s conduct when the lawyer knows the client expects 

assistance not permitted by the Rules of Professional Conduct 

or other law.

(b) A lawyer shall explain a matter to the extent reasonably necessary 

to permit the client to make informed decisions regarding the 

representation. 

17



Comment [2] to Rule 4-1.4

[2] The client should have sufficient information to 

participate intelligently in decisions concerning the 

objectives of the representation and the means by 

which they are to be pursued, to the extent the client is 

willing and able to do so.

§ May include informing clients regarding the use, risks, and 

benefits of using AI on a matter
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Rule 4-1.6

(a) A lawyer shall not reveal information relating to the 

representation of a client unless the client gives informed 

consent, the disclosure is impliedly authorized in order to carry 

out the representation, or the disclosure is permitted by Rule 4-

1.6(b). 

….

(c)  A lawyer shall make reasonable efforts to prevent the 

inadvertent or unauthorized disclosure of, or unauthorized 

access to, information relating to the representation of the 

client. 
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Confidentiality Concerns

• Technology vendors allowing third-parties access to client 

information

• AI tools pose risk of retaining data for large language model 

learning

• Storing client data on cloud servers requires verifying provider 

respects attorney-client privilege and has cybersecurity 

measures
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Confidentiality Best Practices

• Redact or replace names and identifying details when using AI

• Review the terms of service (ToS), privacy policies, and 

security practices for all tech vendors

• Avoid using free, public AI versions for legal work, because 

they often harvest input data for LLM training 

• Obtain client informed consent before using exposing client 

information to AI
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Rule 4-5.4(c)

A lawyer shall not permit a person who recommends, 

employs, or pays the lawyer to render legal services for 

another to direct or regulate the lawyer’s professional 

judgment in rendering such legal services.
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Comment [2] to Rule 4-5.4

Rule 4-5.4 also expresses traditional limitations 

on permitting a third party to direct or regulate 

the lawyer’s professional judgment in rendering 

legal services to another.
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Illinois Supreme Court Policy on AI

(December 18, 2024)

• Effective January 1, 2025

• The use of AI may be expected, should not be 

discouraged, and is authorized provided it complies 

with legal and ethical standards. 

• Disclosure of AI use should not be required in a 

pleading.
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Missouri Informal Opinion 2024-11

• Guidance on lawyer use of generative AI in their law 

practice

• Lawyers can use generative AI as long as they are 

mindful of their ethical obligations

25
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ABA Formal Opinion 512

• If a lawyer is going to charge for AI tools, lawyer must explain 

basis for the charge

• For hourly billing, lawyers must charge only for actual time 

spent on case

• Contingent fee or flat fee may be deemed unreasonable if 

lawyer can complete case more quickly with AI

• Lawyers can only bill for direct costs of using an AI tool and 

should not add a surcharge to the client
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ABA Formal Opinion 512

• Overhead charges should not be passed on to the client 

unless there is a prior disclosure and engagement.

• Should not charge for AI tools that function as maintaining a 

law practice. However, it is reasonable to charge client for 

actual out-of-pocket expenses incurred for the client.

• Lawyers cannot pass on the cost of learning to use an AI tool 

unless client specifically requests that the lawyer learn and 

use it in their case.
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ABA Formal Opinion 512 Criticisms

• Follows a strict adherence to Rule 1.5 which may not 

be realistic in practice

• Clients can benefit from efficient management of 

case with help from AI

• Lawyers can explore ways to use AI and reasonably 

include costs into services

• The reasonableness standard should evolve

28
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Artificial Intelligence for Case 

Research/Analysis



Attorneys Use of AI

• Legal research and writing

• eDiscovery

• Time keeping and billing

• Document analysis

• Internal firm database

–  Kirkland & Ellis investing $500 million to build a 

proprietary AI platform
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AI Empowered Client

• AI can replace conventional legal services by 

offering accessible tools to those who cannot 

afford a lawyer

• Help address problems of unmet and poorly 

met legal services
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United States v. Heppner

(SDNY 2-17-2026)

• Defendant received a grand jury subpoena

• Defendant used Claude Ai to research a defense 

strategy in anticipation of talking to his counsel
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United States v. Heppner

(SDNY 2-17-2026)

• Held that written exchanges between a 

criminal defendant and Claude Ai were not 

protected by the attorney-client privilege:

– AI output failed to meet elements required for attorney-

client privilege: (1) not an attorney-client communication; 

(2) there was no reasonable expectation of confidentiality; 

and (3) AI documents were not prepared for the purpose 

of obtaining legal advice

• Also not protected by work-product doctrine
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Warner v. Gilbarco, Inc.

(E.D. Mich. 6-10-2026)

• Pro se plaintiff used ChatGPT to prepare her 

case

• Defendants moved to compel production of 
all documents concerning her AI use

• Court denied the motion and held that the 

information was not discoverable because it 

was not prepared in anticipation of 

litigation
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Warner v. Gilbarco, Inc.

(E.D. Mich. 6-10-2026)

• Drew a distinction the Heppner case did not: 

attorney-client privilege waiver and work product 

waiver are not the same thing

• Voluntary disclosure to a third person waives 

attorney-client privilege, but not work product

–  AI is not a third person – “ChatGPT (and other generative 

AI programs) are tools, not persons…”
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Morgan v. V2X, Inc.

(D. Colo. 3-30-26)

• Another pro se plaintiff using AI to help litigate case

• Defendant sought:

1. Order compelling plaintiff to identify AI tool he was 

using, and

2. An amendment to the protective order restricting AI 

use

• Court granted both, in part
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Morgan v. V2X, Inc.

(D. Colo. 3-30-26)

Followed Warner and held that Rule 26(b)(3) protects 

pro se litigant’s AI use, rejecting argument consumer AI 

tool waived protection
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Morgan v. V2X, Inc.

(D. Colo. 3-30-26)

• Plaintiff had not carried burden to show that naming the tool 

itself would reveal mental impressions or strategy

• Protective order barred upload of confidential information to 

any AI platform unless provider prohibited from training on 

inputs, restricted on third-party disclosure, and allows 

deletion on request
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Protective Orders and AI

At least five federal district courts have issued specific 

protective order provisions

• Colorado – Morgan v. V2X, Inc.

• Kansas – Jeffries v. Harcros Chemicals Inc.

• Minnesota – Fiorito v. Metropolitan Council

• SDNY – U.S. v. Heppner
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The Blanket Prohibition

”No party may upload or otherwise disclose 

Confidential Data to any generative AI platform, such as 

(but not limited to) ChatGPT.”

– Fiorito v. Metropolitan Council (D. Minn. 2025)

– Does not distinguish between open consumer 

platforms and closed AI tools
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The Data-Rights Approach

“The Protected Material shall not be loaded into an AI tool or 

model, generative or not, where rights to the data are retained 

by any party that has not explicitly agreed to be covered by the 

protective order.”

• U.S. v. Jackson (W.D. Wash. 2025)

• Focus on whether provider has agreed to be bound by the 

protective order
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The Contractual Safeguards Approach

• Parties cannot use any AI tool unless the AI provider 
is contractually prohibited from: 

–  Storing or using inputs to train or improve its model; and

– Disclosing inputs to any third party except where 
disclosure is essential to facilitating delivery of the service.

• Must also permit parties to remove/delete all 
confidential information upon request 

• Confirm compliance in writing

• Morgan v. V2X, Inc. (D. Colo. 2026)
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The Notice-and-Secure-Environment 

Approach
Most comprehensive AI framework that requires

(1) Provide other parties with notice and opportunity to object;

(2) Ensure AI tool is used in a secure environment and that 

confidential information is not used to train any AI tool except one 

used exclusively in the action; 

(3) Ensure that any confidential information used to train an AI tool is 

destroyed at the conclusion of litigation; and

(4) Ensure all confidential information is deleted at the conclusion of 

the action.

• Jeffries v. Harcros Chemicals Inc. (D. Kan. 2026)
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AI Hallucination Headaches 

Continue
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Fletcher v. Experian Info Solutions

(5th Cir. 2026)

46

• Court identified 21 fabrications or 

misrepresentations

• Fifth Circuit frustrated that AI-generated 

hallucinations are still an issue and have been 

increasingly problematic despite 3 years of high-

profile examples
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AUSA resigned March 10, 2026

• Told judge he had used “AI to ‘catch up’ 

on a draft filing”

• “The worst decision I’ve ever made in my 

30-year career”
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“This case presents the court with an 

unusual scenario – attorneys for both 

litigants engaged in similar sanctionable 

conduct…”
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Withers v. City of Aberdeen

(N.D. Miss. 6-8-2026)

• Dispute over unpaid legal fees

• Both sides cited fake legal cases and admitted to not 

verifying the cases before submitting their filings

–  Two clients paying AI to argue with itself

• All four lawyers were removed from the case and 

fined
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AI Hallucination Cases Database

• 1636 cases as of June 23, 2026

• Most recent entry involving lawyer using AI: 

 Barber v. Morawa, MD, Michigan Court of Appeals

• Plaintiff’s counsel repeatedly submitted fabricated and 
unsupported legal authority in the trial court and 
appellate court

• Plaintiff’s counsel demonstrated repeated carelessness 
regarding independent duty to verify legal authorities 
submitted to the courts.

• Case was remanded to trial court for monetary 
sanctions determination and referred to disciplinary 
counsel
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https://www.damiencharlotin.com/hallucinations/



AI Hallucination Cases Database

As of June 23, 2026:

•  United States: 1,146 cases

–  Missouri: 12 

–  Kansas: 15 

–  Illinois: 47 

• Lawyer: 639 cases

• Pro se litigant: 957 cases
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AI Recording and Transcription



NYC Bar Opinion 2025-6

• Title – “Ethical Issues Affecting Use of AI to Record, Transcribe, and 

Summarize Conversations with Clients .”

• Attorney should obtain client consent before recording the call

• Attorney should consider whether recording, transcribing and 

summarizing is tactically well-advised in the particular circumstances, 

including issues of confidentiality and privilege

• Attorney should check the work product for accuracy if there is a 

possibility the transcription or summary will be preserved and potentially 

relied upon.  

• If an attorney knows that a client is recording a call with an AI tool, the 

lawyer should advise the client of the disadvantages of doing so.
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Are some calls “so critical” that competence 

demands memorializing them?
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New and Proposed Rules

Addressing AI Usage
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CA Proposes New Rules

(summary from Calbar.ca.gov)

Amendments to rule 1.1 would:

• Include artificial intelligence as an example of relevant 

technology in current Comment [1].

• Add a new Comment [2] emphasizing that, when using 

technology, including artificial intelligence, a lawyer must 

independently review, verify, and exercise professional 

judgment regarding any output generated by the technology.
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Amendments to 1.6 would:

• Add a new Comment [2] define “reveal” to include exposing 
confidential information to technological systems, including AI tools 
where such exposure creates a material risk that the information 
may be used in a manner inconsistent with the lawyer’s duty of 
confidentiality.

Amendment to 3.3 would:

• Add new Comment [3] clarifying that a lawyer’s duty of candor 
toward the tribunal includes the obligation to verify the accuracy 
and existence of cited authorities, including ensuring no cited 
authority is fabricated, misstated, or taken out of context, before 
submission to a tribunal, including any cited authorities generated 
or assisted by artificial intelligence or other technological tools.
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Amendments to 5.1 would:

• Modify existing Comment [1] to clarify that managerial 
lawyers must make reasonable efforts to establish internal 
policies and procedures governing the use of AI, in 
accordance with the Rules of Professional Conduct.

Amendments to 5.3 would:

• Modify the existing comment to clarify that a lawyer must 
give nonlawyer assistants appropriate instruction and 
supervision concerning all ethical aspects of their 
employment, including the use of technology in the 
provision of legal services, such as artificial intelligence.
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Updates to 

Missouri Redaction Rules



Effective July 1, 2026

• Limits when court records can be sealed (Court 

Operating Rule 2.03)

• Transcripts of open proceedings no longer require 

redactions

• CRIFs no longer required if unredacted document 

filed same time as redacted document
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Effective July 1, 2026

• Redactions now limited to a defined list (Court 

Operating Rule 2.04)

– Date of birth, SSN, driver’s license number

– Credit card and financial account numbers

– Identifying information for minors and those 

protected under court orders
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AI Optics
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Courts Banning Smart Glasses

• Most courts already ban the use of recording 

devices in most circumstances

• On April 7, 2026, the First Judicial Circuit of 

Pennsylvania specifically banned 

smart/Meta/AI glasses 
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Issues on the Horizon



Private Equity and MSO Relationships

• Private Equity wants to take over law firm’s “non-legal-

service” operations and receive payments

• Management Services Agreement entered between firm and 

non-lawyer owners

• Challenging Rule 4-5.4 limitation on firm ownership and 

division of revenues
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Marketing Issues

• AI Search is changing how consumers look for 

lawyers

• Ask AI – “who is the best lawyer in X to handle Y 

matter?”

• SEO may not influence results
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Conclusory Matters

Questions – If you have questions after the program, please email 
them to Paige Tungate at ptungate@DowneyLawGroup.com

Post-Program Survey – A survey will be emailed to you about 30 
minutes after this program. Also, here is the survey link:

https://www.surveymonkey.com/r/tech062526  

Certificate of Completion – Available through the Post-Program Survey

Kansas Credit – If you are seeking Kansas credit, you need to enter the 
two Attendance Verification Words and your Kansas information into 
the Post-Program Survey. Please complete this information in the 

survey this week, so we can ensure you receive proper credit

mailto:ptungate@DowneyLawGroup.com
https://www.surveymonkey.com/r/tech062526
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https://www.surveymonkey.com/r/tech062526 

https://www.surveymonkey.com/r/tech062526


Timed Agenda

12:00-05 Introduction

12:05-55 Discuss recent developments relating to legal ethics 

and technology
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Future Programs

June 26 -- Friday at 12:00 Noon CT – Exceptions to the Duty of Confidentiality

June 29 – Monday at 12:00 Noon CT – Neurodiversity in the Legal Profession

June 30 – Tuesday at 12:00 Noon CT – Neurodiversity in the Legal Profession

June 30 – Tuesday at 3:00 PM CT – Legal Ethics Update 2026 – Part II 

July 9 – Thursday at 12:00 Noon CT – The “Chapter 8” Ethics Rules – Rules 4-8.1 to 4-8.5

July 28 – Tuesday at 12:00 Noon CT – 15 Tips to Protect & Improve Your Law Practice

August 13 – Thursday at 12:00 Noon CT – Addressing Bias in the Legal Profession – Cultural 

Competency

August 25 – Tuesday at 3:00 PM CT – Ethics Lessons from Lawyers Faceplants

September 10 – Thursday at 12:00 Noon CT – Lawyer Marketing Ethics for an AI World

September 23 – Wednesday at 12:00 Noon CT – Legal Ethics for Trust and Estate Lawyers

www.DowneyEthicsCLE.com 
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Thank you

Downey Law Group LLC

(314) 961-6644

(844) 961-6644 toll free

info@DowneyLawGroup.com 
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